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APPELLATE CIVIL. 


Before Mr. Justice R. P. Mookerjee 


CIVIL, 
UDAY CHAND MAHTAB —_—- 
| l 1949 
S ™ August 18, 24 
DIBAKAR SEN AND oOTHERS* a 


Putni rent, recovery .of—Putni Regulation—Bengal Tenancy Act (VIII of 
1885), provisions of, applicable when Patni Law is silent—Section 66 of 
of Bengal Tenancy Act similar to sections 11, 15 of Pulni Regulation, 
upplicable to Patni tenures—Suit for recovery of Putni rent come within 
purview of Bengal Tenancy Act and governed by Schedule III thereof— 

- Article 2, Schedule III applicable. 


`- 


Where the Putni Law is silent, the provisions of the Bengal Tenancy 
Act may be attracted for supplementing those provisions and as there is no’ 
provision in the Putni Regulation as to the realisation of the rent for a }eriod 
beyond one vear the zemindar is entitled to bring a suit for the realisation of 
. / the arrears under the provisions contained in the Bengal Tenancy Act. 


`: Satyasankar v. Monmohon (1), Durga Prosad v. Brindabun ‘(2) and 
Abdul Gaffar'v. Downing (8) approved. 


Section 65 of the Bengal Tenancy Act which is piaclically similar to 
a sections 1i and 15 of the Patni Regulation and does not contradict section 17 
of that Regulation applies to Putni tenures. 


*Appeal from Appellate Decree No. 192 of 1946 against the decree of Sri 
A.-€. Sanyal, District Judge of Bankura in Rent Apreal No. 13 of 1945 dated 
the 22nd June, 1945, affirming the decree of Sri M. N. Mukherjee, Mursiff, 
_Ast Court, Bankuia, dated the &lst January, 1945, 


(1) (1917) 48 I.C. 996. 
(2) (1892) I.L.R. 19 Gale. 504. 
(3) (1995) L.R, 5 Pat. 415, 


“ 
æ- 


-h 
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CIVIL, Peary Mohan v. Sreeram Chandra (1) and Basant Kumar Bose v. 
—— Khulna Loan Co. (2) approved. 
1949 
n Suits for yecovery of Putni rent come within the fone of the Benga! 
Uday Chand Tenancy Act and are governed by Schedule III thereo 
Mahtab 
b Burna Moyi v. Burma Moyi (2) followed, 
Dibakar Sen. Basant Kumar Bose v. Khulna Loan Co. (2), Moulvi Wazed Ali Khan 
— Panee v. Brojendra Kumar (4) approved. 


Jogonath v. Mohiuddin Mirza (5) and Alauddin Ahammed v. Tomizuddin 
(6) dissented from. 


Satya Niranjan Chakravarty v. Sarajubala Debi (7) ard Official erie 
of Bengal v. Bejoy Chand Mahatab (8) distinguished. 


- Appeal by the Plaintiff. 


Suit for realisation of arrear Putni rent due before the said 
Putni was sold under the Putni Regulation. 


The material facts will appear from the judgment. 


Messrs. Sarat Kumar Mitter and Amiya Kumar Mukherjee | 
for the Appellant. 


Mr, Siddheswar Chakravarty for the Respondent. 
The followng judgment was delivered :— 


The only question which arises for decision in this appeal is 
whether in a suitfor the recovery of arrears of Putni rent the pro- 
visions of Art 110 of the Limitation Act or those of Art. 2 of 
Schedule III of the Bengal Tenancy Act will be attracted. 


The plaintiff filed the suit on the 15th April, 1944, for the 
realisation of arrear Putni rent due before the said Putni was sold 
-under the Putni Regulation on the 1st of Jaistha 1348 B.S. 


“The defence was that a portion of the claim was barred by 
limitation as the plaintiff-was entitled to claim arrears which had 
accrued due within three years of the filing of the suit. Both 
the courts have disallowed the claim for the period antecedent to 
the Chaitra Kist of 1347, 7.e., mid April, 1941, holding that this 

. Suit is governed by Article 110 of the Limitation Act. Hence this 
second appeal on behalf of the plaintiff. 

(1) (1902) 6 C.W.N, 794. 

(2) (1914) 20 C.L.J. 1. 

(3) (1895) I.L.R. 28 Cale. 191. 

: (4) (1922) 36 C.W.N. 833. 

(5) (1910) LL.R. 37 Cale. 747. 

(6) (1937) 41 C.W.N. 1001. 

(7) (1929) 33 C.W.N. 865. | 

(8) (1941) 45 C.W.N. 787, : 8 


Vor. 85. ] HIGH CÔURT. 


We shall consider in the first instance the argument advanced 
on behalf of the appellant that Art. 2 of Sch. III of the Bengal 
Tenancy Act would apply in this case. 


Section 195 clause (e) saves the laws relating to Putni tenures 
from the operation of the Bengal Tenancy Act subject to certain 
limitations. The relevant portion of the section is in the follow- 
ing terms :— 


‘Nothing in this Act shall affect— 


(e) Any ‘enactment relating to patni tenures in so far as it 
relates to those tenures except that, 


(?) the provisions of Section 67 and of clause (i) 
of sub-Section (1) of Section 178 shall apply to 
all putni tenures and, 


(it) the expression ‘“‘Khudkast raiyat or resident 
and hereditary cultivator’ in sub-section 3 of 
Section 11 of the Bengal Putni Taluk Regula- 
tion 1819 shall be deemed to include all raiyats 
having a right of occupancy.” 


Where the putni law is silent, the provisions of the Bengal 
Tenancy Act may be attracted for supplementing those provisions. 
There is no provision in the Putni Regulation as to the realisation 
of rent beyond one year. It was therefore held in Saiya Sankar 
Ghosal v. Mon Mohon (1) Durga Prosad v. Brindaban (2) and 
Abdul Gaffar v. Downing (3) that the zamindar will be entitled to 
bring a suit for the realisation of the arrears as under the provi- 
sions contained in the Bengal Tenancy Act. 


Section 65 of this Act, practically similar to Sections 11 and 
15 of the Putni Regulation, does not contradict Section 17 of 
that Regulation. Therefore Section 65 applies to putni tenures. 
Peary Mohan v. Sreeram Chandra (4) Basant Kumar v. Khulna 
Loan Co. (5). 


Although there are clear decisions to the effect that in spite 
of the provisions confained in the Patni Regulations, it is open to 
the landlord to file suits under the provisions contained in the 
Bengal Tenancy Act for the realisation of arrears, there has re- 
cently been an expression of doubt as to the correctness of those 
decisions. This Bench as constituted is not entitled to go behind 

(1) (1917) 43 I.C. 996. 

(2) (1892) I.L.R. 19 Cale. 504. 

(3) (1925) I.L.R. 6 Pat. 415 (486). 

(4) (1902) 6 C.W.N. 794. 

(5) (1914) 20 C.L.J. 1. 


CIVIL, 
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_ 
Uday Chand 
Mahtab 


v. 
Dibakar Sen. 


CIVIL, 


—— 


1949 


Uday Chand 
Mahtab 


V. 
Dibakar Sen. 
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the Bench decisions of this court. I would, however, indicate the 
nature of the difference and the foundation, if any, in support 
ol either contention. 


Sectiow 195, clause (e), defini:ely attracts Sections 67 and 
178 (1) (i) of the ‘Bengal Tenancy Act for all Patni tenures. A long 
line of decisions, some of which are referred to above, support the 
view that provisions contained in the Bengal Tenancy Act so far 
as they did not contradict the spec:fic provisions as in the Patni 
Regulation, are a‘tracted so far as Patnis are cogcerned. 


The point which arises in the present case is almost similar 
and founded on the same set of facts as in the Burna Mayi’s case 
(1). In that case the Patni Taluk had been sold and purchased by | 
the landlord on 14th May, 1891, but the entire amount due as arre- 
ars were not realised from out of the sale proceeds. The landlord 
filed a suit for the balance arrear of Patni rent as up to the end 
of the year 1297 B.S., ie., 12th April, 1891. Sir Comer 
~Petherem, C.J., and Beverley, J., held that the suit was govern- 
by the provisions of the Bengal Tenancy Act as contained in 
Section 184 and Schedule III, Article 2(d), the period of limita- 
tion being three years from the last day of the Bengali year in 
which the arrear fell due. 


The view that suits for recovery of Patni rent come within the 
purview of the Bengal Tenancy Act and are governed by Schedule 
III thereof, finds support from Basant Kumar Bose v. Khulna 
Loan Co. (2), Maulvi Wazed Ali Khan Panee v. Brojendra 
Kumar (3). A contrary view has been expressed in Jogonath v. 
Mohiuddin Mirza (4) and Alauddin Ahammed v. Tomizuddin (5). 
An attempt was made by Biswas, J., in the last of the cases men- 
tioned above, to distinguish the earlier decisions in the view that 
either some of the opinions were merely gbiter or that the learned 
judge dissented from the earlier view. It would have been more 
satisfactory and in accordance with the Rules if the questions had 
been referred to a larger Bench, if the learned judge wanted to lay 
down a proposition contrary to the one which had been held in 
a long series of cases from at least 1892. Reliance. is-placed by 
Biswas, J., on the following observation by the High Court which 
was affirmed by the Judicial Committee in Satyo Niranjan Cha- 
kvavarty v. Saraju Bala Debi (6): 

(1) (1895) LL.R. 23 Cale. 191. 

(2) (1914) 20 C.L.J. 1. 

(3) (1982) 36 C.W.N. 833. 

(4) (1910) I.L.R. 87 Cale. 747. — 


(5) (1937) 41 C.W.N. 1001. 
(6) (1929) 33 C.W.N. 865 (870). 


Vor. 85. | HIGH COURT. 


“This was the creation of a tenancy for the purpose of reali- 
zation of rent from the cultivating tenants and therefore the pro- 
visions of the Transfer of Property Act apply to it.” 


This observation was made while interpreting the provisions 
of particular Ijara Patta and there is no reference or discussions 
in. the short judgment delivered by the Judicial Committee to this 
stray sentence in the judgment of the High Court, Considera- 
tion which may generally apply in the case of an ordinary Ijara 
Patta, are not always relevant when the suit is based on a Patni 
settlement. The lease in the case before Biswas, J., was that of 
registered Ijara lease for five years. The attempt made by the 
learned judge to explain away or even to dissent from the earlier 
decisions relating to Patni tenures, are with due respect not justi- 
fied or even supported by the reasons given. 


’ Another more recent decision and relied upon on behalf of 
the defendants is that of The Official Trustee of Bengal v. Bejoy 
Chand Mahatab (1). The facts in this case, however, are not only 
peculiar but altogether different from those in the present case. 
A Patni was sold under the Patni Regulation for arrears of rent 
for a particular year and purchased by a third party. That sale 
was set aside and the Patnidar was restored to possession. The 
zamindar thereafter filed a suit for the recovery of the arrears of 
rent and cess for which the Patni had been previously sold, along 
with arrears for a subsequent period. The defence was that the 
claim for the arrears, for which the previous Patni sale had been 
held was barred by limitation. The only question argued before the 
court was limited to the question whether Article 110 or Article 
115 of the Limitation Act was attracted. Dr. Basak appearing 
on behalf of the respondent in that case had conceded that the 
suit was governed by Article 110. In the view that the Patnidar 
had recovered the Patni with mesne profits from the auction pur- 
chaser, it was only equitable that he should pay the amount of 
rent which was in arrears. The amount of rent did not accruc 
until the sale of the Patni had been set aside and i: was accord- 
ingly held that the statute should not run until that time. The 
court was, therefore, not called upon to express any opinion on 
the point which is now in issue in the present case. 


I respectfully agree with the view expressed by this court in 
Burna Moyi v. Burma Moyi (2) and must hold that the relevant 
provisions for determining the period of limitation in the present 


(4) (1941) 45 C.W.N. 787. 
(2) (1895) L.L.R. 23 Cale, 191. 
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case are those to be found in Article 2 of Schedule III of the 
Bengal Tenancy Act. The appeal is accordingly allowed and the 
suit decreed with costs in this court. | 


Appeal allowed. 
S.C. 


CIVIL REVISION. 


Before Mr, Justice G. N. Das & Mr. Justice B. K. ‘Guha 


KETAKI RANJAN BANERJEE AND OTHERS 
U. 
BIPRADAS MUKHERJEE* 


Security—Decreeholder asked to furnish security before withdrawing the de- 
posit by judgment-debtor—Joint security with another person offered 
—Objection petition by judgment-debtor—Sheristadar's report about 
sufficiency of the security accepted without disposing of the objections in 
a proper or adequate manner—Otder of acceptance of security not 
proper. ` 


Determination of the sufficiency or otherwise of security offered by the 
parties is a judicial act and such act has to be performed judicial'y. Mera’ 
acceptance of the report of a ministerial officer on the point without apply- 
ing the judicial mind to the consideration of the varicus factors bearing on 
it cannot be said to be a proper or adequate performance of a judicial act. 


Petition by Judgment-debtors. 


*Civil Revision Case No. 917 of 1949 against the Orders Nos. 24 and 
28 dated 11th and 17th June, 1949, respectively passed by the Subordinate 
Judge of Asansole. 


VoL. 85.] HIGH COURT. 


The material facts will appear from the judgment, 


Messrs, Atul Chandra Gupta and Chandra, Narayan Laik for 
the Petitioners. 


Messrs. Apurbadhan, Mukherjee and Amiya Kumar Mukher- 
jea, for the Opposite Party. 


C.A.V. 


The judgment of the Court were as follows :— 


B. K. Guha, J. :—This Rule at the instance of judg- 
ment-debtors is directed against certain orders passed by the 
learned Additional Subordinate Judge of Asansole in Title Exe- 
cution Case No. 43 of 1948 arising ou: of money suit No. 30 of 
1944 brought by the plaintiff opposite party for recovery of 
Rs. 29,995-10-6 and for certain other reliefs. That suit was 
decreed by the learned Additional Subordinate Judge of Asansole 
in part for Rs. 26,666-8-3 pies with proportionate costs and also 
Jor half the share of the profits of ‘‘Master Engineering Concern” 
—a partnership business, An appeal (Appeal from Original Decree 
No. 334 of 1947) against that decree preferred by the present peti- 
tioners is pending in this court. After the filing of that appeal, 
the Judgment Debtor-Peti‘ioners filed an application in this court 
for stay of the execution of the decree on the grounds inter alia 
that the plaintiff-opposite party was in embarrassed circumstances 
and an order was passed on 27th February, 1948, by this court 
permitting the opposite party to withdraw the money deposited 
in the lower court provided tha: he furnished security to the satis- 
faction of that court. Pursuant to that order the opposite party 
offered to give personal security to the extent of Rs. 29,512-4-3 
pies and this was accepted by the learned Subordinate Judge. 
The judgment-debtors were dissatisfied with that order of the 
learned Subordinate Judge, their contention being that the order of 
this court on 27th February, 1948, means security in immovable 
property and not personal security and they moved! this court once 
again (Civil Rule 899/48). The Rule was made absolute by this 
court on 1oth May, 1949, on the following term amongst others— 
‘If the decree-holder-opposite party wishes to withdraw the money 
deposited in court, he may be allowed to do so on furnishing 
security in immovable property to the satisfaction of the court 
below.” Thereafter, the opposite party submitted a draft joint 


CIVIL, 
Lvay 
—_— 
Ketaki Ranjan 
Banerjce 
v. 
Bipradas Mukherjez 


m e 


August, 8. 


security bond in the lower court along with one Jagadish Chandra ` 


Mookerjee in purported compliance with the above mentioned 
order of this court and the Sheristadar was directed to check the 
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bond and report to lower court. On 2nd June, 1949, the judg- 
ment-debtors filed a petition before the lower court raising various 
cbjections to the acceptance of the security bond offered by the 
decree-holder, one of the objections being that the value of the 
properties offered as security did not-exceed Rs. 5,000/-. The 
Sheristader submitted a report to the court stating that 
the sureties were ‘‘quite solvent and fit to stand as such for 
Rs. 30,000/-’? and recommending that the draft security bond 
might be accepted. Thereupon the learned Subordinate Judge 
took up the security matter for hearing on 11th June, 1949, and 
over-ruled most of the objections of the judgment-debtors. It is 
necessary for our present purposes to quote one passage from the 
order (dated the 11th June, r949) of the learned judge. It runs 
as follows :—-‘‘Secondly, it is contended that properties are in- 
sufficient. The Sheristader tested the properties and he found 
that they are valued at about Rs., 30,000/- which are sufficient 
for the present purpose.’’ Ultimately the draft bond was approv- 
ed by the learned judge and the decree-holder was directed to get 
it written on duly stamped paper and registered (vide Order 
No. 28 dated 17th June, 1949). ` 


It is against the orders referred to above viz., Order No. 24 
dated 11th Junc, 1949, and Order No. 28 dated 17th June, 1949, 
that the present Rule has been obtained by, the judgment-debtors. 
It has been contended on their behalf that the learned judge did 
not consider properly the objections urged on their behalf and 
that he has failed to exercise his jurisdiction properly by simply 
accepting the Sheris‘tadar’s report about the valuation of the pro- 
perties offered as security. On going through the records we are 
of opinion that the grievance of the petitioners is not without sub- . 
stance. Determination of this sufficiency or otherwise of security 
offered by the parties is a judicial act and such act has to be per- 
formed judicially. Mere acceptance of the report of a ministerial 
cfficer onsthe point without applying the judicial mind to the con- 
sideration of the various factors bearing on it cannot be said to 
be a proper or adequate performance of a judicial act. The judg- 
ment-dehtors had in their petition dated 2nd June, 1949, before the 
lower court raised various objections to the acceptance of the 
security bond. Reference may in this connection be made special- 
ly to. paragraphs 4, 5, 6 and 7 of that petition. There is some 
reference to these objections in the Sheristadar’s report dated 30th 
May, 1949. These objections were elaborated further in para- 
graphs 16 and 1g of the revision petition filed in this court on 
22nd June, 1949. The order of the learned judge makes it abun- 


Vou. 85. | HIGH COURT. ` 


dantly clear that he did not deal with these objections in a manner 
which can be said to be adequate or proper and as such we are 
unable to uphold that order. 


In the result, this Rule is made absolute, the orders in ques- 
{ion are set aside and the case is remitted to the lower court. The 
learned judge is directed to come to a proper decision on the ques- 


tion of the adequacy or otherwise of the security offered by the 


decree-holder. His attention is drawn specially to paragraphs 4, 
5, 6 and 7 of the objection petition filed by the judgment-debtors 


1O 
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Guha, J. 


on and June, 1949, as also to paragraphs 16 and 19 of the Revision ` 


petition filed in this court on 22nd June, 1949. The parties should 
be given reasonable opportunity to adduce such evidence, oral or 
documentary as they desire. 


There will be no costs of this Rule. It is desirable that the 
security matter should be disposed of as speedily as possible. 


Let the records be sent down as soon as possible. 
G. N. Das, J :—I agree. 
S. C. 
Rule made absolute. 
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Orv, . 
; = Before Mr, Justice R. P. Mookerjee & Mr. Justice K. C. Chunder 
Sai | 
Ses j NARESH CHANDRA BOSE 
January 7, 10, 
& Moy, 12,0 | , ae EE 
peice RAJA BHUPENDRA NARAYAN SINGH AND oTHERS* 


, Erecution—Rent decree—Bengal Tenancy Act (VIII. of 1885), section 168A 
(1) (b)—'‘Purchaser’’, if includes decree-holder purchaser—Decree-holder 
purchaser, if has to make deposit or can claim set off—Mode of execution 
of a decree for arrears of rent when tenancy not terminated—Rent, if in- 
cludes cess and costs—Auction purchaser not liable for costs dacreed— 
Decree-holder auction purchaser did not make deposit—Order of con- 
firmation of sale lay unchallenged for a very long time—In ‘determining 
equities, the time factor and the complications consequent on setting 
aside the order of confirmation of sale after such a long period, to be 
taken into ‘serious consideration—Executing court merely to enter satis- 
faction. 


Anction purchase by the decrceholder was within the purview of the 
Legislature as the decree-holder had been given a right to bid at the sale 
. without the permission of the court under the Bengal Tenancy Act and with 
such permission under the Civil Procedure Code and the Bengal Public De- 
mands Recovery Act. 


Phani Bhusan Mukherjee v. Rai Bahadur Purma Chandra Bagchi 
(1), Sm. Swarnamanjuri Dassi v. Fakir Chandra Karar (2) and Amano 
<~ Barmanya v. Uma Charan Das (8). followed. 


Rai Jogendra Chandra Ghose Bahadur v. Bhawani Charan Law (4) 
cited and discussed. 


Abdul v. Kumar Madhabi Ranjan Chakraborty (5) referred to. 


Under the Bengal Tenancy Act although the obligor and the obligee were 
the same when the decree-holder became the auction-purchaser, he had no 
absolute right to set off but he had to deposit the money in court and then 
draw it out under section 169 of the Tyengal Tenarcy Act. 


Even when the tenancy has not been terminated the execution of a decree 










Jgct Judge, of Murshidabad and Appeal from Original Order No. 188 
inst the order of the Subcrdinate Judge of Murshidabad, 


(1943) 48 C.W.N. 210. 
(2) (1942) 48 C.W.N. 220. 
(3) (1946) 50 C.W.N. 803. 
(4) (1945) 49 C.W.N. 552. 
: (5) (1948) 52 C,W.N, 627, 
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Rent includes cess but not the costs decreed in the reut suit and the 4949 5 
auction-purchaser is liable only for the actual amount of fhe rent and not for Recess 
the entire decretal amount. : > Naresh. Chandra 


Sree Sree Iswar Joychandi Thakurani v. Manmatha Nath Das (2), Bankim Bose 
Chandra Chatterjee v. Gour Mohon Mullick (8) and Amano Barmanya v. Vv. 


Uma Charan Das (4) approved. naja PRupeneta 
Narayan Singh 


Auction-purchaser is to deposit the rent, cess and interest decreed in. the Eee 
suit but he is not to deposit the costs awarded by the court which is- to be 
paid by the judgment-debtor tenant and for it execution may-be taken. out. 


Ramlal Das v. Bandiram Mukhopadhyay (5) and Prafulla Nath Tagore 
v- Matabaddin Mandal (6) followed. 


Moharajadhiraj Béjoy Chand Mohatab Bahadur v. §. C. Mookerjee (T) 
referrod' - to. 





FL AMPUS Line 
In determining the equities between. the judgment-debtor and the a m Cry ee iy 


holder auction-purchaser who ought to hayce made fhe dcposit un z aa y TN 2 
168A off the Bengal. Tenancy Act but. did. not do so and an. orde aiios PE i & 
the sale was passed by the court and allowed to remain unaffect ; 














of the said’ order for confirmation being a valid’ and binding ord 
factor and the fact that Sérious complications wil! ensue if the: sai 
set asida now, must have great weight and. the executing court when app 
of this should merely enter satisfaction of the decretal dues. 


Appeal by the Decree-holder. | 189 Js, 
Application for execution of decrees for rent: 
The material facts will appear from the judgment. 

« Mr. Benoy Behari Sen for the Appellant. 


Messrs, Sitaram Banerjee and Arun Kumar Dutta for the 
Respondents. ; 
C. A. V. 


` Fhe following judgments were delivered :— 


K. C. Chunder, J.:—These are three appeals arising out May, 12. 
of three execution proceedings of the court of the Subordinate 
Judge of Murshidabad. In two of them there was dn appeal to the 
District Judge who modified the order in execution of the Subordi- 
nate Judge and there are two second Appeals against the District 
Judge’s decision. The third is the First Miscellaneous Appeal 
against the order of the Subordinate Judge. The Raja Bahadur of 

(1) (1948) 48 C.W.N. 835. ae 

(2). (1945) 49° C.W.N. 756. | j 

(3). (1945) 50° C:.W.N.. 261. i 

(4) (1946) 50 C.W.N. 803. 

(5) (1919) 26 C.W.N. 511. 

(6) (1917) 22 C.W.N. 323. 

(7) (1906) 11-C.W.N. 1106. 
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Nashipur is the owner of a Touzi No. 1152/1. There is a patni 
under it of which the appellant Naresh Chandra Basu has a ten 
annas interests*while the remaining six annas belongs to the 
Maitras. Under the patni the Raja Bahadur has‘ another jote. 
The jote fell into arrears of rent. Rent Suit No. 7 of 1933 was 
filed for arrears of rents from 1336 to 1339 B.S. This was decreed 
and an appeal was taken up to the High Court which upheld the 


and purchased by the decree-holder on the 21st November, 1941. 


For the rent which fell due from 1340 to 1343 B.S. a rent 
suit -had been filed in 1937 being Rent Suit No. 9/37 and was 
decreed on the 23rd December, 1940, for the rent in arrears as 
also costs amounting; to Rs. 453-3/-- Rent Execution Case No. 41 


of 1943 was filed on the 3rd July, 1943. The prayers were for 


attachment and sale of other properties of the judgment-debtor or 
in the alternative for arrest of the judgment-debtor. The judg- 
ment-debtor filed Miscellaneous Case No. 64 of 1943 alleging that 
as Naresh Chandra Basu, the appellant, was only a part owner of 
patni there has been no merger and therefore the jote being 
still in existence there could be no attachment and sale of other 
properties. This Miscellaneous case ‘was decided in favour of the 
Raja Bahadur. The decree-holder then prayed for the alternative 
mode of éxcution of arrest of judgment-debtor: The defence taken 
by the judgment-debtor was that under Section 168A of the Bengal — 
Tenancy Act the rents subsequent to the period in suit in Rent 
Suit No. 7 of 1933, that’is, rents for the year 1340 B.S. and subse- 
quent years were no longer due, the decree-holder himself being 
the purchaser was to pay the same and could not realise it from 
the judgment-debtor. This defence was taken in Miscellaneous 
Case No. 91 of. 1944. The Subordinate Judge decided that the 
decree could not be executed not only for the rent but also the 
costs, etc., as.in his view costs, etc., were also included within 
rent. He therefore dismissed the entire execution petition. This 
has given.rise to the First Miscellaneous Appeal No. 138 of 1945. 
In the meantime for the rent accrued due for 1344 to 1347. B.S. 
Rent Suit No. 8 of 1941 had been brought. It was decreed not 
only for the arrears of rent but also for costs amounting to 
Rs. 476-6-3. Rent Execution Case No. 31 of 1944 has been filed 
praying for attachment of a debt due to the judgment-debtor and 
arrest. The judgment-debtor had objected in Miscellaneous Case 
No. 131 of 1944 and the Subordinate Judge had dismissed the exe- 
cution application by the same judgment as in the previous Mis- 
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cellaneous case referred to on the 17th March, 1945. An appeal 
was taken against this to.the court of the District Judge being 
Miscellaneous Appeal ‘No. 35 of 1945 of the Court of the District 
Judge and the District Judge modified the order of the Subordinate 
Judge. This is the subject-matter of Second Miscelloneous Appeal 
No. 1 of 1946. There had been another decree for the amount of 
Rs. 175-8 for rent and Rs. 20-4 for costs in Rent Suit No. 8 of 
1941 previously: mentioned which had given rise to Rent Execution 
Case No. 37 of 1944 leading to Miscellaneous Case No. 132 of 


' 1944 which was also disposed of by the same judgment by the Sub- - 


ordinate Judge and’ the prayer for execution was also dismissed 
on the 17th March; 1945. An Appeal filed to the court of the 
District Judge being Miscellaneous Appeal No. 36 of 1945 modi- 
fied the order of the Subordinate Judge and has given rise to 
Second Miscellaneous Appeal No. 2 of 1946. The appellant in 
all these three appeals before us is the decree-holder Naresh 
Chandra Basu and the contesting respondent is the judgment- 
debtor the Raja Bahadur of Aasapu now represented by the 
Court of Wards. : 


In all the .three appeals the main ‘question for decision is 
whether ‘purchaser’ mentionéd .in Section 168A (1) (b) of the 
Bengal Tenancy. Act, means also the decree-holder purchaser or, 
in other words, has ‘the decree-holder purchaser to deposit the 
amount mentioned in that sub-clause? If this is so, then it is clear 
that the decision of the District Judge in both the Miscellaneous 
Appeals was’ right and in all the three appeals before us the appel- 
lant -will-not be‘entitled to succeed as far as his claim for execu- 
tion of the decrees for the arrears of rent are concerned and the 
two ‘Second Miscellaneous Appeals must be dismissed in toto there 
being’ no cross appeal the decrees of ‘the District Judge will be 
upheld: ; 


The second -oint is-if the purchaser includes also the decree- 
holder purchaser, then as the deposit was not made and the sale 
had been confirmed so long ago how are the equities to be adjust- 
ed? The third point in the first Miscellaneous Appeal is even if 
the decree- holder is not entitled to execute the decree obtain- 
ed by him for. arrears of rent, can he execute the same for the costs 
awarded to him? In this connection the question has also been 
raised whether arrears of rent will include interest or damages 
awarded by the court, or this will be excluded. The view of the 
learned Subordinate Judge was that interest or damages as well 
as costs could not be realised by execution. It is not disputed by 
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the respondent that the decree may be executed for the costs. 
The third question relates to the question of interests. Ats: regards 
the modes of execution for the balance in: the: First Miscellaneous 
Appeal and also in the two- Second Miscellaneous. Appeals under 
the order of the District Judge the decree cam be executed in the 
way pointed out in the Special Bench decision im the ease of 
Sudhir Krishna Ghosh x. Satish Chandra Hui f1). There is no 


' dispute on. this point. 


We shall now take up the question. whether purchaser in 


) Section. 168A (1) (b) of the Bengal. Tenancy Act included. also: the 


decree-holder purchaser. In the case of Phani Bhusan. M Ookerjee 
v. Rai Bahadur Purna Chandra Bagchi (2) a Divisional 
Bench of this court decided. that purchaser included. a decree- 
holder purchaser. That decision was followed by another Divi- 
sional Bench which merely cited and accepted it as correct in. the 
case of Sm. Swarnamanjuri Dassi v. Fakir Chandra Karar 
(3). In the case of Rai Jogendra Chandra Ghosh Bahadur 
v. Bhawani Charan Law (4), R. C. Mitter, J., cast a 
doubt upon the soundness of the decision of B. K. Mukherjea, J., 
in the case of Phani Bhusan M ookerjee v. Rat Bahadur Purna 
Chandra Bagchi (2). He pointed out some considerations for which 
he thought that the decision coukt be challenged and con- 
sidered that the question should: be examined: again im the light of 
his observations. It did not become: necessary for hur actually to 
decide the point finally as the case could be decided on another 
ground namely whether Section. 168A had! retrospective. operation 


„and interfered with a vested right of a decree holder purchaser 


who had sold the property ane: purchased it himself before the 
amendment came into force and. had: the right at the time to have 
the sale confirmed. without making the deposit.. It was decided by 
R. C. Mitter, J., that as he had acquired a vested right which was 
not taken away by the amendment he was not to make a deposit 
and on this view the case was decided and’ no final decision actual- 
ly given as to whether decree-holder was included in the word 
‘purchaser.’ In the case of 4mano. Barmanya v. Uma Charan 
Das (5) this very question again came up for decision before 
a Divisional Bench and B. K. Mukherjea, J., again re-affirmed his 
previous decision that the decree-holder was inctuded in the word 
‘purchaser.’ It may be mentioned that in some single judge deci- 

(1) (1944) 48 C.W.N. 835. 

(2) (1948) 48 C.W.N. 910. 

(3) (1942) 48 C.W.N. 220. 


(4) (1945) 49 C.W.N. 552. 
(5) (1946) 60 C.W.N. 803. 
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sions also the decision in the case of Phani Bhushan, Mookerjee 
vi Rai Bahadur Purna Chandra Bagchi {1) had been ac- 
cepted as correct. It can ‘be considered that B. K. Mukherjea, 
J., in ‘his tater decision in the case of Amano Barmanya v. Uma 
Charan Das (2), thad reiterated ‘his previous decision 
after filly considering the doubts that had been cast upon the 
soundness of his previous decision by R. C. Mitter, J., though he 
had not dilated upon fhe same. Again, after this: decision of the 
Divisional Bench, Chakravartti, J., in a decision in the case of 
Abdul Mannan y. Kumar Madhabi Ranjan Chakraborty (3), 
doubted the soundness af the decision of B. K. Mukherjea, J., but 
here again the case «was decided upon another view of the matter 
and no final decision was given by Chakravartty, J. In this state 
of authorities it is beyond question that the decision in the case of 
Phani Bhusan Mookerjee v. Rai Bahadur Purna Chandra Bagchi 
(1) and accepted’ several times’ though -doubted in two 
decisions is still a decision binding on us as a Divi- 
sional Bench. Mr. Sen has urged before us that we should refer 
the matter to a Full Bench for final decision. 


We have fully considered all the reasons given in the two 
doubting judgments as also the reasons given by B. K. Mukherjea, 

`J., and by R. B. Pal, J., in their judgment in the case of Phani 
Bhusan Mookerjee v, Rai Bahadur Purna Chandra Bagchi (1). 


It is clear that Section 168A of the Bengal Tenancy Act is 
laying down a uniform mode instead of the diverse modes of exe- 
cution according as the decree for arrears of rent had the effect of 
a sent decree or a money decree or was under the certificate. pro- 
cedure. In -connection with this and in order to give the tenant a 
protection against the Jandlord decree-holder himself the right of 
the landlord to bring to sale by attachment any other property, 
movable .or immovable, of the tenant judgment-debtor so long as 
the tenure or holding in arrears was in existence was taken away. 
It is immateria] that there are lacuna in the Ac! by which even 
when the tenancy has not.been terminated execution may be had 
in other ways namely by appointment of receiver, etc., as pointed 
out in the Special Bench decision in the case of Sudhir Krishna 
Ghosh v. Satish Chandra Hui (4). It is therefore clear 
that as between the judgment-debtor tenant and the 
decreesholder landlord the-Section itself has favoured the terignt 

(1) (1943) 48 O:W.N. 210. | 

(2) (1946) 50 C.W.N. 803. 

(8) (1948) 52 COW.N. 627. 

(6) (1944) 48 OWN. 898, 
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the judgment-debtor. Clause (1) (a) can leave no room for doubt 
about this. The Section as a whole whether it may or may not 
have indirectly benefited the decree-holder landlord also, has be- 
gun with restricting the rights of the landlord decree-holder and 
enlarging the same in Clause (1) (a). In view of the clear provi- 
sions of Clause (1) (a) this cannot be doubted and this has been 
pointed out in an unreported single judge decision of this court 
of Henderson, J., in Culhame v, Kalyani Prasad (1). 


Under clause (1) (b) it is clear that the purchaser is to deposit 
the amount by which the bid offered may fall short of the decretal 
amount as also he has to deposit the costs of execution and he has 
further to deposit the arrears of rent which have accrued due 
between the institution of the suit and the confirmation of the 
sale. It is clear that a benefit to the judgment-debtor tenant is 
intended. No doubt in the case of a stranger auction purchaser 
the decree-holder landlord will also be benefited. But the ques- 
tion is does this show any intention as between the decree-holder 
landlord and the judgment-debtor tenant to show preference te 
the decree-holder landlord over the judgment-debtor tenant? It 
is immaterial whether the decree-holder: is also benefited in case 
of a stranger auction purchaser as benefit goes to both the decree- 
holder and the judgment-debtor. Have we anything in this clause 
for which it may be considered that the preference shown for the 
judgment-debtor tenant by the Legislature by the restriction of 
the rights of the decree-holder landlord in clause (1) (a) suddenly 
been changed and preference given to the decree-holder landlord 
over the judgment-debtor tenant? The words ‘paid to the decree- 
holder’ can lead to no inference that the person who is to make 
the payment must be some one else. The payment is not to be 
made directly or out of court but the payment is to be made by 
deposit of the amount in Court and Section 169 of the Bengal 
Tenancy Act regulates how the money deposited as purchase price 
is to be distributed. ‘Even before the enactment of Section 168A 
the decree-holder was entitled to purchase the property. Under 
the Bengal Tenancy Act he even had not to take the permission of 
the court as he had to do under the Civil Procedure Code as also 
the Bengal Public Demands Recovery Act. It is therefore clear 
that purchase by the decree-holder was within the purview of the 
Legislature as the decree-holder had been given a right to bid 
at the -sale without the permission of the court under the Bengal 
Tenancy Act and with such permission in the other two cases. It 
is further clear that under the Bengal Tenancy Act’ although the 


- (1) Unreported §.M.A. 119 of 1941 decided by Hendersan, Ju, on 19-8-42, 
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obligor and the obligee were the same when the decree-holder be- 
came the auction-purchaser, be had no absolute right to set off 
but he had to deposit the money in court and then draw it out 
under Section 169 of the Bengal Tenancy Act. In some cases the 
courts ex gratia appear to have allowed a set off. Therefore the 
procedure of the decree-holder paying to himself money by de- 
posit in court was in force even before the amendment in Section 
165A of the Bengal Tenancy Act. It is therefore idle to contend 
that the decree-holder could not have been contemplated as paying 
himself. The payment to be by deposit of money in court in one 
capacity, i.e., as purchaser ‘and subsequent drawing out of the 
same would be in another capacity as decree-holder landlord. 
Such procedure was already in vogue even in the case of a decree- 
holder purchaser under the Bengal Tenancy Act previous to Sec- 
tion 168A. If the amount of purchase price was sufficient, then 
the decree-holder was also entitled not only to his decretal 
amount but to the costs of execution and the arrears of rent which 
had fallen due since the institution of the suit up to the date of 
confirmation of the sale. He already had this advantage if the 
money was sufficient. Therefore no new advantage was being 
directly conferred upon him by the provision in Section 168A by 
providing for payment by the purchaser of the balance of the 
decretal amount, the costs of execution and the arrears of rent 
subsequent to the institution of the suit. All that the amendment 
did was to make it sure that the purchase price would not fall 
below an amount which would be sufficient to cover all these extra 
payments. So long as the amount was not sufficient the judg- 
ment-debtor tenant had to pay the same later on to the decree- 
holder landlord. In any case the decree-holder landlord, even 
when Section 168A had not been enacted, got these amounts 
though he had to have recourse to another execution for the costs 
of execution, etc. and another suit for the arrears of rent. The 
change that has been made by Section 168A has been that this 
extra amount has to be paid by the purchaser so that the judg- 
ment-debtor tenant would be absolved from further liability for 
the same. This amendment therefore benefits the tenant more 
than it does the decree-holder landlord. Therefore there is no 
reason to consider even from the point of view of the intention of 
the legislature that it is solely or mainly to benefit the landlord 
decree-holder and therefore the word ‘‘purchaser’’ should not in- 
clude the decree-holder purchaser. Throughout the Bengal Ten- 
ancy Act aś also the Code of Civil Procedure and the Bengal 
Public Demands Recovery Act no difference has been made be- 
tween a stranger auction-purchaser and a decree-holder auction 
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purchaser and it will be very curious if in this solitary instance 
such a distinction was intended. The distinction if made would 
place the decree-holder purchaser in a doubly favourable position 
as compared to a stranger purchaser. In case of a decree-holder 
he will not only have not to pay the money due for the arrears of 
rent for the subsequent period but he will in addition be in a posi- 
tion to realise it later on from the tenant judgment-debtor himself. 
The result of it will be that the tenant judgment-debtors 
will be -at the mercy of decree-holder landlord as other 
purchaser being at a disadvantage would be deterred from 
purchasing and this is likely to openthe door to various kinds of 
abuses which we cannot for a moment consider to have been con- 
templated by the Legislature as at all desirable. In ordinary 
language ‘‘purchaser’’ means one who purchases and_ will include 
a decree-holder if he is such a person. The ordinary clear meaning 
of a word certainly may be restricted or enlarged if the context 
or anything in the law by implication even requires such modifica- 
tion of ordinary meaning. In the present Section we have not 
been able to see anything for which the word “purchaser” should 
not have its ordinary meaning. Neither have we been able to see. 
anything in the whole of Section 168A to justify a conclusion that 


` the meaning of the word ‘‘purchaser’’ should be a restricted one 


when the word includes both decree-holder and stranger pur- 
chaser in all other parts of not only the Bengal Tenancy Act but 
of the Civil Procedure Code and the Bengal Public Demands Re- 
covery Act. Sales for arrears of rent covered by all the three ' 
Acts are being made uniform in this Section. In none of these 
three Acts in any other Sections has the word ‘purchaser’ been 
restricted merely to a stranger purchaser. 


After giving our fullest consideration to the doubts that were 
raised, which we have considered in our judgment, we are clearly 
of opinion that the decision in the case of Phant Bhusan Mookerjee 
v. Rai Bahadur Purna Chandra Bagchi (1) is a correct decision 
and there is absolutely no need for reference to a Full Bench. 
We agree with and accept the same and hold that a ‘purchaser’ 
in Section 168 (1) (b) of the Bengal Tenancy Act includes a decree. 
holder purchaser. 


The two Second Miscellaneous Appeals have raised only this 
question and as this is found against the appellant the two Second 
Miscellaneous Appeals are dismissed. 


Coming now to the special question in the F irst Miscellaneous 
Appeal as to what is meant by rent, that is, whether costs decreed 


(1) (1948) 48 C.W.N, 210. 
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in the suit. are to be included or excluded we are of opinion that 
the learned Subordinate Judge overlooked the definition of ‘rent’ 
in Section 3 (13). That definition would clearly show that the 
costs decteed in the rent suit are not included in rent. This 
amount is not payable by the purchaser and for this amount there 
. may be an execution taken out. In the decision in Amano Bar- 
manya v. Uma Charan Das (1) a Divisional Bench has 
already decided that the auction purchaser is liable only for the 
actual amount of the rent and not for the entire decretal amount : 
It has been decided already by two Divisional Benches in the case 
of Sree Sree Iswar Joy. Chandi Thakurani v. Manmatha 
Nath Das (2), and in the case of Bankim Chandra Chatterjee 
v. Gour Mohan Mullick (3) that rent includes cess. Under 
Section 161 (c) of the Bengal Tenancy Act the words ‘arrears’ and 

‘arrears of rent’ shall be deemed to include interest decreed under 
Section 67 or damage awarded in lieu of interest under Sub-sec- 
tion (1) of Section 69. This is the special meaning, given for the 
purpose of Chapter XIV and Section 168A as also Section 169 
appear in Chapter XIV of the Bengal Tenancy Act. The deposit 
made under Section 168 (1) (b) is distributed under Section 160 
and it has already been decided in connection with Section 169 (1) 
(c) that ‘‘any rent which may have fallen due in respect of the 
tenure or holding between the institution of a suit and the date 
‘of the confirmation of the sale includes interest on such rent.” 
There was first an obiter about this in the case of Moharajadhiraj 
Bejoy Chand Mahatab Bahadur v. S. C. Mookerjee (4), which was 


dissented from in 12 C.W.N., CXLIV (Notes portion) and final- — 


ly it was so decided in the case “of Profulla Nath Tagore 
v. Matabaddin’ Mandal (s5). This view was again con- 
firmed in the case of Ram Lal Das v. Bandiram Mukhopadhya (6). 
It is therefore clear that purchaser is to deposit the rent, 
cess and interest decreed in the suit but he is not to deposit the 
costs awarded by the court and the same has to be paid by the 
judgment-debtor tenant and for it execution may be ‘taken out. 


We have now to consider the last remaining question as to 
how the equities in the present case are to be worked out. In 
the various decisions already referred to the procedure adopted 
had not always been uniform. It is not necessary for our present 

(1) (1946) 50 C.W.N. 803. 

(2) (1945) 49 G.W.N. 756. 

(3) (1945) 50 C.W.N. 261. 

(4) (1906) 11 C.W.N. 1106. 

(5) (1917) 22 C.W.N. 828. 

(6) (1919) 26 C.W.N, 611. . | 
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purpose to consider the position when a person other than the 
decree-holder becomes the auction-purchaser. — S 


In determining the equities between the parties we cannot 
overlook the time factor. If an order confirming the sale is passed 
by the court and is allowed to remain unaffected for a long time, 
various persons may become interested in the said property on 
the basis of the order for confirmation being a valid and bind- 
ing order. If such an order is to be set aside after the lapse of 
a long: period various complications are bound to arise. Reference 
in this connection may be made to Sections 159 (2), 167 and 
174A (1) of the Bengal Tenancy Act. In working out the equities 
we must not forget the complications which will ensue if the order 
for confirmation be set aside now. 


The objection raised to the order for confirmation is dependent 
on certain laches on the part of the decree-holder himself. Ille- 
gality in question is that the decree-holder did not do what he 
was required to do under the provisions of the Act. No doubt 
it has been observed in some of the decisions that it is a duty of 
the Court as well to see that the obligations which are required 
to be discharged by the decree-holder are duly performed. This, 
however, does not take the case out of the general and equitable 
principle that equity will consider that as done what should have 
been done and that a person cannot be allowed to take advantagé 


‘of his own wrong. 


When the decree-holder himself is the auction purchaser the - 
payment of the subsequent arrears which had accrued due is to 
be made to himself and the said decree-holder is entitled to an 
order confirming sale by either paying himself or on declaring 
that the amount due is wiped out. When a decree-holder auc- 
tion purchaser applies for the confirmation of the sale without 
either depositing, the amount of subsequent arrears or discharg- 
ing the said dues formally he must be taken to have given up his 
right to claim such arrears at any subsequent stage. He must 
be deemed to have done what he was required to do before he 
could get an order confirming the sale. Under the circumstances 
when the attention of the executing court is drawn subsequently 
to the fact that the sale had already been confirmed without the 
decree-holder auction-purchaser fulfilling the conditions laid down 
under Section 168A of the Bengal Tenancy Act, all that the exe- 
cuting court need do is to record an order that the total amount 
of rent, cess and interest which had accrued due up to the date 
of confirmation is deemed to be satisfied by the decree-holder 
auction-purchaser having applied for‘such confirmation and the 
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confirmation having, been , made. Unless the decree-holder auc- 
tion-purchaser files an application entering satisfaction of the dues 
which had so accrued the court is, in Our opinion competent to 
declare the said dues as having been satisfied by implication. 
The learned Subordinate Judge was therefore right in holding: that 
the subsequeht arrears up to the confirmation of sale and for which 
decrees might have been obtained should be taken as having been 
fully satisfied. 


Although our decision is that the amount of arrear rent, cess 
and interest had been satisfied on the confirmation of the sale it 
is to be noticed that the decrees for the subsequent period had 
been obtained by the landlord before the sale of the tenure in 
execution of the decree in Rent Suit No. 7 of 1933. The cost 
which had been decreed in favour of the landlord in ‘the subse- 
quent rent suits were not wiped away by the order confirming the 
sale and so the same may be now realised by execution. We do 
not express any opinion on the question as to what the legal posi- 
tion will be when the auction-purchaser is some one other than 
the decree-holder. 


The order of the Subordinate Judge in the First Miscellane- 
ous Appeal will therefore be modified and the execution case dis- 
missed by him will be restored and the decree-holder will be entitl- 
ed to apply for execution of the decree only for the amount due 
for costs awarded in the suit, the rest of his claim being. taken as 
satisfied by set off and the two Second Miscellaneous Appeals will 
be dismissed. 


The respondent will get his costs in all the three appeals from 
the appellant as he has substantially won in all the appeals, but 
there will be one set of hearing fee. 


R. P. Mookerjee, J. :—I agree. 


S. C. l Two S.MAs. dismissed. In 
F.M.A. order modified. 
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BABURAM AGARWALLA 
V. 


JAMUNADAS RAMJI & CO.* 


Clause 13 of the Letters Patent—Principle governing transfer of 
suits from Moffussil Court to the High Court—Eaxpression - “balance 
of convenience’? judicially interpreted—Question of fact in each 
case—Factors to be considered to determine the balance of convenience 
—Whether threat of violence to a litigant a factor to be taken into 
account—'‘Feeling’’ of the litigant how far relevani—'‘Purposes of justice” 
in Clause 13 of the Letters Patent, meaning of—Various definitions of 
““sustice, 2 


Affidavit—Personal allegations how to be denied by an affidavit 
—Affidavit of an employee or an agent how far desirable—A fidavits in inter- 
locutory proceedings, essential requirements of. 


An application under Clause 12 of the Letters Patent for trans‘er of a 


‘suit from the Court of Subordinate Judge at Jalpaiguri to this High Court 


was made. The Jalpaiguri suit against the applicant was for setting aside 
an exparte decree obtained by the applicant in this Court against the 
respondent. There were charges of fraud against the applicant ard also 
suppression of summons and of all notices and processes of this Court. 


‘Held—————(i) the expression ‘* balance of convenience’ is a question 
of fact in each case. Balance of convenience is neither the convenience of 
the plaintiff alone nor of the defendant alone but the balance of convenience 


of both. : 


(ii) In determining the balance of convenience for the trial of a suit the 
Court has to take into consideration— 

(a) The convenience or inconvenience of the plaintiff and the right of 
the plaintiff to choose his forum. 

(b) The convenience or inconvenience of the defendant. 

(c) The convenience or inconvenience of the witnesses rpquired for 
the proper trial of the suit. 

(d) The convenience or inconvenience of a particular place of trial 
having regard to the nature of the evidence on the main points 
involved in the suit and also having regard to the doctrine of 
© forum conveniens.” 


(e) Nature of the issues in the sujt. 


*Application under Clause 13 of the Letters Patent in re: Suit No. 39 
of 1949 in the Court of the Subordinate Judge at Jalpaiguri (Extra-Ordinary 
Original Civil Jurisdiction). 
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obligor and'the obligee were the same when the decree-holder be- 
came the auction-purchaser, be had no absolute right to set off 
but he had to deposit the money in court and then draw it out 
under Section 169 of the Bengal Tenancy Act. In some cases the 
courts ex gratia appear to have allowed a set off. -Therefore the 
procedure -of the decree-holder paying to himself money by de- 
posit in court was in force even before the amendment in Section 
168A of the Bengal Tenancy Act. It is therefore idle to contend 
that the decree-holder could not have been contemplated as paying 
himself. The payment to be by deposit of money in court in one 
capacity, i.e., as purchaser and subsequent drawing out of the 
same would be in another capacity as decree-holder landlord. 
Such procedure was already in vogue even in the case of a decree- 
holder purchaser under the Bengal Tenancy Act previous to Sec- 
tion 168A. If the amount of purchase price was sufficient, then 
the decree-holder was also entitled not only to his decretal 
` amount but to the costs of execution and the arrears of rent which 
had fallen due since the institution of the suit up to the date of 
confirmation of the sale. He already had this advantage if the 
money was sufficient. Therefore no new advantage was being 
directly conferred upon him by the provision in Section 168A by 
providing for payment by the purchaser of the balance of the 
decretal amount, the costs of execution and the arrears of rent 
subsequent to the institution of the suit. All that the amendment 
did was to make it sure that the purchase price would not fall 
below an amount which would be sufficient to cover all these extra 
payments. So long as the amount was not sufficient the judg- 
ment-debtor tenant had to pay the same later on to the decree- 
holder landlord. In any case the decree-holder landlord, even 
when Section 168A had not been enacted, got these amounts 
though he had to have recourse to another execution for the costs 


of execution, etc. and another suit for the arrears of rent,’ The. 


change that has been made by Section 168A has been that this 
extra amount has to ‘be paid by the purchaser so that .the judg- 
ment-debtor tenant would be absolved from further liability for 
the same. This amendment therefore benefits the tenant more 
than it does the decree-holder landlord. Therefore there is no 
reason to consider even from the point of view of the intention of 
the legislature that it is solely or mainly to benefit the landlord 
decree-holder and therefore the word ‘‘purchaser” should not in- 
clude the decree-holder purchaser. Throughout the Bengal Ten- 
ancy Act as also the Code of Civil Procedure and the Bengal 
Public Demands Recovery Act no difference has been made be- 
tween a stranger auction-purchaser and a decree-holder auction 
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purchaser and it will be very curious if in this solitary instance 
such a distinction was intended. The distinction if made would 
place the decree-holder purchaser in a doubly favourable position 
as compared to a stranger purchas2r. In case of a decree-holder 
he will not only have not to pay the money due for the arrears of 
rent for the subsequent period but he will in addition be in a posi- 
tion to realise it later on from the tenant judgment-debtor himself. 
The result of it will be that the tenant judgment-debtors 
will be at the mercy of decree-holder landlord as other 
purchaser being at a disadvantage would be deterred from 
purchasing and this is likely to open the door to various kinds of 
abuses which we cannot for a moment consider to have been con- 
templated by the Legislature as at all desirable. In ordinary 
language ‘‘purchaser’’ means cne who purchases and will include 
a decree-holder if he is such a person. The ordinary clear meaning 
of a word certainly may be restricted or enlarged if the context 
or anything in the law by implication even requires such modifica- 
tion of ordinary meaning. In the present Section we have not 
been able to see anything for which the word “purchaser” should 
not have its ordinary meaning. Neither have we been able to see 
anything in the whole of Section 168A to justify a conclusion that 
the meaning of the word ‘‘purchaser”’ should be a restricted one 
when the word includes both decree-holder and stranger pur- 
chaser in all other parts of not only the Bengal Tenancy Act but 
ot the Civil Procedure Code and the Bengal Public Demands Re- 
covery Act. Sales for arrears of rent covered by all the three 
Acts are being made uniform in this Section. In none of these 
three Acts in any other Sections has the word ‘purchaser’ been 
restricted merely to a stranger purchaser. 


After giving our fullest consideration to the doubts that were 
raised, which we have considered in our judgment, we are clearly 


-of opinion that the decision in the case of Phani Bhusan Mookerjee 


v. Rai Bahadur Purna Chandra Bagchi (1) is a correct decision 
and there is absolutely no need for reference to a Full Bench. 
We agree. with and accept the same and hold that a ‘purchaser’ 
in Section 168 (1) (b) of the Bengal Tenancy Act includes a decree- 
holder purchaser, 


The two Second Miscellaneous Appeals have raised only this 
question and as this is found against the appellant the two Second 
Miscellaneous Appeals are dismissed. 


Coming now to the special question in the First Miscellaneous 
Appeal as to what is meant by rent, that is, whether costs decreed 
(1) (1943) 48 C.W.N. 210. 
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in the suit-are to be included or excluded we are of opinion that 
the learned Subordinate Judge overlooked the definition of ‘rent’ 
in Section 3 (13). That definition would clearly show that the 
costs decreed in the rent suit are not included in rent. This 
amount is not payable by the purchaser and for this amount there 
may be an execution taken out. In the decision in Amano Bar- 
manya v. Uma Charan Das (1) a Divisional Bench has 
already decided that the auction purchaser is liable only for the 
actual amount of the rent and not for the entire decretal amount : 
It has been decided already by two Divisional Benches in the case 
of Sree Sree Iswar Joy Chandi Thakurani v. Manmatha 
Nath Das (2), and in the case of Bankim Chandra Chatterjee 
v. Gour Mohan- Mullick (3) that rent imcludes cess. Under 
Section 161 (c) of the Bengal Tenancy Act the words ‘arrears’ and 
‘arrears of rent’ shall be deemed to include interest decreed under 
Section 67 or damage awarded in lieu of interest under Sub-sec- 
tion (1) of Section 69. This is the special meaning; given for the 
purpose of Chapter XIV ‘and Section 168A as also Section 169 
appear in Chapter XIV of the Bengal Tenancy Act. The deposit 
made under Section 168 (1) (b) 1s distributed under Section 160 
and it has already been decided in connection with Section 169 (1) 
(c) that ‘‘any rent which may have fallen due in respect of the 
tenure or holding between the institution of a suit and the date 
of the confirmation of the sale includes interest on such rent.” 
There was first an obiter about this in the case of Moharajadhiraj 
Bejoy Chand Mahatab Bahadur v. S. C. Mookerjee (4); which was 
dissented from in 12 C.W.N., CXLIV (Notes portion) and final- 
ly it was so decided in the case of Profulla Nath Tagore 
v. Matabaddin Mandal (5). This view was again con- 
firmed in the case of Ram Lal Das v. Bandiram Mukhopadhya (6). 
It is therefore clear that purchaser is to deposit the rent, 
cess and interest decreed in the suit but he is not to deposit the 
costs awarded by the court and the same has to be paid by the 
judgment-debtor tenant and for it execution may be taken out. 


We have now to consider the last remaining question as to 
how the equities in the present case are to be worked out. In 
the various decisions already referred to the procedure adopted 
had not always been uniform. It is not necessary for our present 

(1) (1946). 50 C.W.N. 803. | 

(2) (1945) 49 O.W.N. 756. 

(8) (1948) 50 C.W.N. 261. 

(4) (1906) 11 C.W.N. 1108. 

(5) (1917): 22 C.W.N. 828. 

(6) (1919) 26 C.W.N. 511. 
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purpose to consider the position when a person other than the 
decree-holder becomes the auction-purchaser. 


In determining the equities between the parties we cannot 
overlook the time factor. If an order confirming the sale is passed 
by the court and is allowed to remain unaffected for a long time, 
various persons may become interested in the said property on 
the basis of the order for confirmation being a valid and bind- 
ing order. If such an order is to be set aside after the lapse of 
a long period various complications are bound to arise. Reference 
in this connection may be made to Sections 159 (2), 167 and 
174A (1) of the Bengal Tenancy Act. In working out the equities 
we must not forget the complications which will ensue if the order 
for confirmation be set aside now. 


The objection raised to the order for confirmation is dependent 
on certain laches on the part of the decree-holder himself. Ille- 
gality in question is that the decree-holder did not do what he 
was required to do under the provisions of the Act. No doubt 
it has been observed in some of the decisions that it is a duty of 
the Court as well to see that the obligations which are required 
to be discharged by the decree-holder are duly performed. This, 
however, does not take the case out of the general and equitable 
principle that equity will consider that as done what should have 
been done and that a person cannot be allowed to take advantage 
of his own wrong. ) 


When the decree-holder himself is the auction purchaser the 
payment of the subsequent arrears which had accrued due is to 
be made to himself and the said detree-holder, is entitled to an 
order confirming sale by either paying himself or on declaring ` 
that the amount due is wiped out. When a decree-holder auc- 
tion purchaser applies for the confirmation of the sale without 
either depositing, the amount of subsequent arrears or discharg- 
ing the said dues formally he must be taken to have given up his 
right to claim such arrears at any subsequent stage. He must 
be deemed to have done what he was required to do before he 
could get an order confirming the sale. Under the circumstances 
when the attention of the executing court is drawn subsequently 
to the fact that the sale had already been confirmed without the 
decree-holder auction-purchaser fulfilling the conditions laid down 
under Section 168A of the Bengal Tenancy Act, all that the exe- 
cuting court need do is to record an order that the total amount 
of rent, cess and interest which had accrued due up to the date 
of confirmation is deemed to be satisfied by the decree-holder 
auction-purchaser having applied for such confirmation and the 


f 
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confirmation having: been made. Unless the decree-holder auc- 
tion-purchaser files an application entering satisfaction of the dues 
which had .so accrued the court ig, in our opinion competent to 
declare the said dues as having been satisfied by implication. 
The learned Subordinate Judge was therefore right in holding: that 
the subsequent arrears up to the confirmation of sale and for which 
decrees might have been obtained should be taken as having been 
fully satisfied. 


N 


Although our decision is that the amount of arrear rent, cess 
and interest had been satisfied on the confirmation of the sale it 
is to be noticed that the decrees for the subsequent period had 
been obtained by the landlord before the sale of the tenure in 
execution of the decree in Rent Suit No. 7 of 1933- The cost 
which had been decreed in favour of the landlord in the subse- 
quent rent suits were not wiped away by the order confirming the 
sale and so the same may be now realised by execution. We do 
not express any opinion on the question as to what the legal posi- 
tion will be when the auction-purchaser is some one other than 
the decree-holder. 


The order of the Subordinate Judge in the First Miscellane- 
ous Appeal will therefore be modified and the execution case dis- 
missed by him will be restored and the decree-holder will be entitl- 
ed to apply for execution of the decree only for the amount due 
for costs awarded in the suit, the rest of his claim being taken as 
satisfied by set off and the two Second Miscellaneous Appeals will 
be dismissed. i 


' 
> 


The respondent will get his costs in all the three appeals from 
the appellant as he has substantially won in all the appeals, but 
there will be one set of hearing fee. 


R. P. Mookerjee, J. :—I agree. 


S. C. Two S.MAs. dismissed. In 
F.M.A. order modified. 
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BABURAM AGARWALLA 
v. 


JAMUNADAS RAMJI & CO.* 


Clause 13 of the Letters Patent—Principle governing transfer of 
suits from Moffussil “Court to the High Court—Exvpression ‘‘balance 
of convenience’? judicially interpreted—Question of fact in each 
case—Factors to be considered to, determine the balance of convenience 
—Whether threat of violence to a litigant a factor to be taken into 
account—'‘Feeling"’ of the litigant how far relevant—'' Purposes of justice’ 
in Clause 13 of the Letters Patent, meaning of—Various definitions of 
‘“qustice.’* 


Affidavit—Personal allegations how to be denied by an affidavit 
—Affidavit of an employee or an agent how far desirable—Affidavits in inter- 
locutory proceedings, essential requirements of. 


An application under Clause 12 of the Letters Patent for trans‘er of a 
suit from the Court of Subordinate Judge at J alpaiguri to this High Court 
was made. The Jalpaiguri suit against the applicant was for setting aside 
an exparte decree obtained by the applicant in this Court against the 
respondent. There were'charges of fraud against the applicant ard also 
suppression of summons and of all notices and processes of this Court. 


Held—-———-(i) the expression ‘ balance of convenience’ is a question 
of fact in each case. Balance of, convenience is neither the convenience of 
the plaintiff alone nor of the defendant alone but the balance of convenience 


of both. i 


(ii) In determining the balance of convenience for the trial of a-suit the 
Court has to take into consideration— 
(a) The convenience or inconvenience of the plaintiff and the right of 
the plaintiff to choose his forum. 7 
(b) The convenience or inconvenience of the defendant. 
(c) The convenience or inconvenience of the witnesses rpquired for 
the proper trial of the suit. 


(a) The convenience or inconvenience of a particular place of trial 
having regard to the nature of the evidence on the main points 
involved in the suit and also having regard to the doctrine of 


t forum conveniens.” ž 
(e) Nature of the issues in the suit. 
*Application under Clause 13 of the Letters Patent in rẹ: Suit No. 39 


of 1949 in the Court of the Subordinate Judge at Jalpaiguri (Extra-Ordinary 
Original Civil Jurisdiction). 
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(iii) The words ‘‘ purposes of ‘justice ’’ in Clause 13 of the Letters CIVIL, 
Patert are advisedly general and wide so as not to fetter the discretion of nne 
the Court in any way. To attempt to define these words will be to defeat 1949 
ihe amplitude of the provision. a 
Baburam Agarwalla 
(iv) Personal feeling or private emotion or individual temperament as, v. 


such of a litigant is nob a proper consideration. It is only when thera Jamunadas Ramji 
is a public sentiment in the locality in which the Court is situated against == 

a litigant then the resultant ‘‘ feeling ’’ of such a litigant produced by such 

public sentiment may be a ground for transfer. 


(v) Personal violence to a litigant at a particular Court at a particular 
place or threat of such violence is a relevant consideration’ in exercising this 
Court’s powers under Clause 13 of the Letters Pateni. 


(vi) While the importance of securing the confidence of a litigarit in the 
fairness and impartiality of the Tribunal cannot be over-emphasised it has 
none the less to be stressed that the laws of the land have set up Courts 
of competent powers and jurisdiction which the mere temperamental prejudice 
or the private sentiment of an individual] litigant cannot be permitted to 
supplant. 


(vit) In interlocutory proceedings where the Court is asked to make an 
order on affidavits only such affidavits on which Courts are asked to act must 
be from person who could be relied upon and on whose affidavit it will be 
safe for the Courts to proceed. 


> 


Cases referred to :— 


Doucett v. Wise (1). Harendra Lall Roy v. Sarvamangala Debce (2). 

Pran Kumar Pal Chawdhury v. Darpahari Pal Chawdhury (3). 

In te: Kumar Upendra Deb Raikat v. Ashrumati Devi (4). 
Mohursingh v. Gureeba (5). 


‘Application by the Deféndant under Clause 13 of the Letters Patent for 
transfer of a suit from the Court of Subordinate Judge at Jalpaiguri to. this 
Hon’ble Court. 


The material facts appear from*the judgment, 
Messrs. S. Banerjee and A. K. Sen for the Defendant Applicant. 
Mr. J. C. Guha for the Plaintiff Respondent: 


` The judgment of the Court was as follows :— 


P. B. Mukharji, J. :—This is an application under Clause 13 
of the Letters Patent for the transfer of Suit No. 39 of 1949 now 
pending in the Court of Subordinate Judge at Jalpaiguri for set- 


(1) (1866) 1 Indian Jurists 94, 

(2) (1896) I.L.R. 24 Cale. 183. 

(3) .(1926) T.L.R. 54 Calc. 128. 

(4) (1949) 84 C.L.J. 313; 54 C.W.N. 770. 
(5) (1870) 15 W.R. (P.C.) 8, 
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ting aside an exparte decree passed by this Court on the 11th 
December, 1944, and thereafter sent to Jalpaiguri for execution 
against Baburam Agarwalla. 


The plaint in Jalpaiguri suit is annexed to the petition of 
the applicants who are a registered firm under the name of 
Jamunadas Ramji & Co., affirmed by Jamunadas Ramiji, a 
partner of the applicant firm on the 9th September, 1949. The 
Jalpaiguri plaint claims to set aside the decree of this High Court 
in Suit No. 1273 of 1944 between the parties and dated, as I 
have said, the 11th December, 1944 on the ground that such 
decree was obtained by suppression of Summons and of all 
notices and processes of this Court and there is a charge of 
fraud against the applicants. The relief claimed in the Jalpaiguri 
plaint is first for a declaration that the High Court decree in Suit 
No. 1273 of 1944 is fraudulent, null and void and not binding on 
the Jalpaiguri plaintiff, the respondent in this application, 
secondly for a decree for costs and thirdly for such further or 
other relief as may be granted by the Jalpaiguri Court. That 
plaint.was verified by Baburam Agarwalla himself at Jalpaiguri 
on the roth August, 1949. 


On the oth September, 1949, my learned brother Banerjee 


_ issued a Rule calling upon Baburam Agarwalla to show cause why 


the Jalpaiguri suit should not be transferred to this Court and 
why Baburam Agarwalla should not be prohibited and restrained 
from. proceeding’ with the Tapa gut suit until the determination 
of this application. . - . 


< The matter now comes up before me for final hearing of the 
Rule. I must state at once that Baburam Agarwalla the Jalpai- 
guri plaintiff has not chosen to affirm any affidavit himself in 
these proceedings. Instead of Baburam Agarwalla one Mohini 
Ranjan Ganguly describing himself to be a law-clerk of Baburam 
Agarwalla has come forward with an affidavit in opposition which 
he affirmed on the gth November, 1949. From the affidavit of 
service of the Rule, I find that the Rule was served on Baburam 
Agarwalla himself on the 13th September, 1949, by affixation -on 
his refusal to sign acceptance of the service of the Rule. Although 
more than two months elapsed from the service of the Rule before 
any affidavit in opposition is filed it appears that Baburam Agar- 
walla has for some unknown reason declined to affirm any affida- 
vit himself. 


This absence of an affidavit from Baburam Agarwalla is in 
my judgment.a matter of much greater significance than one of 


Vor: 85. ] HIGH COURT. 

(iii) The words ‘‘ purposes of justice in Clause 13 of the Letters 
Patent are advisedly general and wide so as not to fetter the discretion of 
the Court in any way. To attempt to define these words will be to defeat 
the amplitude of the provision. 


(iv) Personal feeling or private emotjon or individual temperament as 
such of a litigant is not a proper consideration. It is only when there 
1s a public sentiment in the locality in which the Court is situated against 
a litigant then the resultant *' feeling °’ of such a litigant produced by such 
public sentiment may be a ground for transfer. 


(v) Personal violence to a litigant at a particular Court at a particular 
place or threat of such violence is a relevant consideration in exercising this 
Court’s powers under Clause 13 of the Letters Patent. l 


(vi) While the importance of securing the confidence of a litigant in the 
fairness and impartiality of the Tribunal cannot be over-emphasised it has 
none the less to be stressed that the laws of the land have set up Courts 
of competent powers and jurisdiction which the_mere temperamental prejudice 
or the private sentiment of an individual litigant cannot be permitted to 
supplant. . n 


(vii) In interlocutory proceedings where the Court is asked to make an 
order on affidavits only. such affidavits on which Courtg are asked to act must 
be from person who could be relied upon and on whose affidavit it will be 
safe for the Courts to proceed. “ 


Cases referred to :— oe 


Doucett v. Wise (1). Harendra Lall Roy v. Sarvamangala Debee (2). 
Pran Kumar Pal Chawdhury v. Darpahari Pal Chawdhury- (8). 
In re: Kumar Upendra Deb- Raikat v. Ashiumat: Devi .{4). 
Mohursingh v. Gureeba (5). l 


Applicatjon by the Defendant., under Clause 13 of the Letters Patent for 
transfer of a suit from the Court of Subordinate Judge at Jalpaiguri, to this 
Hon’ble Court, ` ES 7 


1 
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The material facts appear from\,the judgment, 
Messrs. S. Banerjee and A. K. Sen for the Defendant Applicant. 
Mr. J. C. Guha for the Plaintiff Respondent. 


The judgment of the Court was as follows :— 


P. B. Mukharji, J. :—This is an application under Clause 13 
of the Letters Patent for the transfer of Suit.No. 39 of 1949 now 
pending in the Court of Subordinate Judge at Jalpaiguri for set- 
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ting aside an exparte decree passed by this Court on the 11th 
December, 1944, and thereafter sent to Jalpaiguri for execution 
against Baburam Agarwalla. 


The plaint in: Jalpaiguri suit is annexed to the petition of 
the applicants who are a registered firm under the name of — 
Jamunadas Ramji & Co., affirmed by- Jamunadas Ramji, a 
partner of the applicant firm on the gth September, 1949. The 
Jalpaiguri plaint claims to set aside the decree of this High Court 
in Suit No. 1273 of 1944 between the parties and dated, as I 
have said, the 11th December, 1944 on the ground that such 
decree was obtained by suppression of Summons and of all 
notices and processes of this Court and there is a charge of 
fraud against the applicants. The relief claimed in the Jalpaiguri 
plaint is first for a declaration that the High Court decree in Suit 
No. 1273 of -r9q44 is fraudulent, null and void and not binding on 
the Jalpaiguri plaintiff, the respondent in this application, 
secondly for.-a.decree for costs and thirdly for such further or 
other “relief as may be granted by the Jalpaiguri Court. That 


plaint was verified by-Baburam Agarwalla himself at Japaigur 


-on the roth August; 1949. 


Qn the gth September, 1949, my learned brother Banerjee 
issued a Rule calling upon Baburam Agarwalla to show cause why 
the Jalpaiguri suit should not be transferred to this Court and 
why Baburam Agarwalla should riot be prohibited and restrained- | 
from proceeding with the Jaipaiguri suit until the determination 
of this application. eo a5 e 


'The matter now comes up before me for final hearing of the 
Rule. I must state at once that Baburam Agarwalla the Jalpai- 
guri plaintiff has not chosen to affirm any affidavit himself in 
these proceedings. `` Ifistead of Baburam Agarwalla one Mohini 
Ranjan Ganguly describing himself to be a law-clerk of Baburam 
Agarwalla has come forward with an affidavit in opposition which 
he affirmed on the oth November, 1949. From tħe affidavit of 
service of the Rule, I find that the Rule was served on Baburam 
Agarwalla himself on the 13th September, 1949, by affixation on 
his refusal to sign acceptance of the service of the Rule. Although 
more than two months elapsed from the service of the Rule before 
any affidavit in opposition is filed it appears that Baburam Agar- 
walla has for some unknown reason declined to affirm any affida- 
vit himself. 


This absence of an affidavit from Baburam Agarwalla is in 
my judgment a matter of much greater significance than one of 
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mere form. Jamunadas Ramji a partner of the applicant firm 
pledges his oath in the petition that at the time of service in the 
Calcutta suit Baburam Agarwalla was actually residing at Room’ 
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No. 11, in the first floor of premises No. 164, Chittaranjan Beburamw Agarwalla 


Avenue, Calcutta, secondly he also charges Baburam Agarwalla 
of having seen him after service of Writ of Summons in the 


V. 


Jamunadas Ramji 


Calcutta suit for negotiating a settlement. Thirdly, he also p, b, Mukharji, J. 


pledges his oath saying that Baburam Agarwalla openly threat- 
ened the applicants’ representative Ghanshyamdas Jamunadas 
that if he came to defend the Jalpaiguri suit he would not go 
back with his life. None of these allegations has been denied by 
Baburam Agarwalla himself. These are personal allegations 
against Baburam and, if they are not true it is for Baburam to 
deny them and not his clerk. He had two months. time and in 
my opinion if he wanted to deny these allegations made personal- 
ly agains him he should have himself affirmed’ an affidavit to deny 
the same. If he could verify his own plaint at Jalpaiguri’ I see 
no reason what was there to prevent him from affirming an affi- 
davit even at Jalpaiguri in opposition to these proceedings. I do 
not consider this to be a matter where an alleged law-clerk could 
be set up to deny these facts. It is said in the law-clerk’s affi- 
davit that Baburam Agarwalla is doing large business at Jalpai- 
guri but at the same time he is said to be in.‘‘indifferent health”. 
That is no sufficient obstacle to Baburam Agarwalla. affirming’ 
an affidavit which he could have. done even at Jalpaiguri in 
answer to this Rule. 


Mohini Ranjan Ganguly describes himself as a law-clerk but 
does not state when he became a law-clerk of the respondent. 
Even he does not choose to say why Baburam Agarwalla him- 
self has not affirmed’ an affidavit. He has produced no written 
authority or written letter of appointment from the respondent. 
But I find from an affidavit which he makes on the 19th Septem- 
ber, 1949, about his competency that he was verbally authorised 
to sign all papers and documents for the present purposes. In 
that affidavit of competence he only describes himself as an 
agent of Baburam Agarwalla which fact is embellished in his 
affidavit affirmed on the gth November, 1949, where he becomes 
the “‘law-clerk’’ of the respondent. 


Repeated observations have been made, by the learned Judges 
of this Court on this point and strong objections have been taken 
to the practice of having affidavits affirmed by subordinate clerks. 
It is absolutely essential in my opinion in interlocutory pro- 
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ceedings where the Court is asked to make an order on aff- 
davits orily that such affidavits on which Courts are asked to act 
must be from persons who could be relied upon and on whose 
affidavit it will be safe for the courts to proceed. The persons 
in most cases who should make the affidavits are naturally the 
parties themselves and this is particularly so when personal alle- ` 
see such as those made in the present case are made. against 

& paiticular party. It may be that in some cases a party to the 
suit may not be a proper person to swear an afidavit in which 


-~- case the Court will certainly rely on the affidavit of an employee 


or an agent of.his who could show his competence and acquaint- 
ence with the facts of the case. That is not only desirable but 
also convenient. But it must be distinctly understood that it is 
the exception rather than the Rule. 


I am, therefore, of opinion in this case that affidavit of 
Mohini Ranjan Ganguly is entirely inadequate and insufficient in 
the present proceedings and I certainly prefer to act on the oath 
of a partner of the applicant than that of ae law-clerk of the 
respondent. 


Mr. Sankar Banerjee, learned counsel for the applicants, has 


formulated .the grounds on which he asks this Court to transfer 


the suit from Jalpaiguri Court and to remove such suit from 
Jalpaiguri and to try and determine.the same here as a Court of 
Extra-Ordinary Original Jurisdiction. These grounds are :— 


(1) The basic foundation of the Jalpaiguri suit is that there 
was fraud upon the process of this Court and that 
there was fraudulent suppression of Summons and 
processes of this Court. This Court therefore 
according to Mr. Banerjee is the proper Court which 
should investigate the fraud which is alleged to 
have been practised upon it. 


(2) The balance of convenience according to Mr. Banerjee 
is in favour of a trial by this Court of the Jalpaiguri 
suit. His client’s evidence according to the petition 
of Jamunadas Ramji is entirely in Calcutta. Besides 

- the main wifnesses the Sheriff's officer and the 
person who accompanied him to effect service of the 
Summons in the Calcutta suit are in Calcutta. 
Records of the Calcutta Suit No. 1273 of 1944 as 
well as the Sheriff’s records are all in Calcutta. 
Indeed the petition goes further to say that the 
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applicant has no agent or representative at Jalpai- 
guri who can look after the Jalpaiguri suit. On the 
affidavits I am disposed to accept Mr. ‘Banerjee’s 
version of the fact on this point without hesitation. 


(3) There is the danger of personal violence to the appli- 
cants or their representatives if the suit is tried at 
Jalpaiguri. Indeed it is said that Baburam Agar- 
walls himself held out this threat. I find, as I have 
said before, that Baburam Agarwalla has not 
pledged his oath to deny this allegation which is 
made in paragraph 23 of the petition.. In other 
words applicants’ interest will be not only preju- 
diced but he or his representatives will he in jeo- 
pardy if the Jalpaiguri: case is not removed to this 
Court. 


A 


These then åre the facts and there is no sufficient denial by 
the respondent himself. l 


Mr. J. C. Guha, learned advocate for the reSpondent, has 
addressed elaborate arguments to this Court on the point. He 
has argued with considerable force before me that I should not 
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in such a case as this exercise my power under Clause 13 of the 


Letters Patent. The main “burden of his argument is.that the 
Jalpaiguri Court has jurisdiction to try this suit and it is also 
competent to go into the question whether ‘there has been a fraud 
upon this High Court or not. oe 


‘ 


I have not been impressed with this argument for, the res- 
pondent that the Jalpaiguri Couri has jurisdiction ‘to try the 
Jaipaiguri suit. According to my interpretation of Clause 13 of 
the Letters Patent the words “any suit being -or falling within 
jurisdiction of any Court’’ occurring therein postulate that the 
‘Court from which the suit is being removed is a Court of com- 
petent jurisdiction. The fact therefore that the Jalpaiguri Court 
has the jurisdiction to try the Jalpaiguri suit is not in my judg- 
ment an obstacle to the suit being transferred from that Court 
to this Court. On the other hand Clause 13 of the Letters Patent 
indicates that it is one of the conditions which must exist before 
any order of removal is made under that particular Clause. It 
is only when the Court from which the suit is being transferred 
has jurisdiction to try that suit that Clause 13 is intended to 
apply. 


Baburam Agarwalla 


THE CALCUTTA LAW JOURNAL. [Voi. 8s. 


Mr. Guha’s argument on the balance of convenience is equal- 
ly unconvincing. According to him the respondent is a Jalpaiguri. 
man who does business at Jalpaiguri and it will be difficult for 
him to come and give evidence here if the suit is removed to this 
Court and tried here. On the affidavits I am not convinced as a 
matter of fact that the plaintiff does not do any business in 
Calcutta or that he does riot come te Calcutta in connection with 
_ his business as alleged in the petition. As I have said before, 
here again, there is no denial by the respondent himself. In fact 
the allegation in paragraph 20 of the petition is that Baburam 
Agarwalla or his representatives ‘‘frequently’’ come down to 
Calcutta for the purpose of their business in Tea and to attend 
and deal with the several Tea Brokers and Auctioneers in Calcutta. 
The denial in paragraph 14 of the law-clerk’s affidavit of this 
fact is in my opinion for toa evasive. i 


The expression ‘‘balance of convenience” has inspired pro- 
found legal thought and has acquired the gloss of many judicial 
interpretations. Restated in simple terms it is a question of fact 
in each.case. Balance of convenience is neither the convenience 
of the plaintiff alone nor of the defendant alone but the balance of 
convenience of both. In determining the balance of convenience 
for’ the trial of a suit the Court has to take into consideration 
(1) the convenience or inconvenience of the plaintiff and the right 
of the plaintiff to choose his own forums, (2) the convenience or 
inconvenience of the defendant, (3) the convenience or inconveni- 
ence of the witnesses required for a proper trial of the suit, (4) the 
convenience or inconvenience of a particular place of trial having 
regard to the nature of the evidence on the main points involved 
in the suit and also having regard to the doctrine of ‘forum 
conveniens” and (s) the nature of issues in the suit. 


The-nature of evidence for a trial of a suit of this character 
such as the Jalpaiguri plaint discloses shows that the balance 
is in favour of this Court. The Sheriff's officer and the appli- 
cant’s representative who accompanied at the time of service 
of the Writ of Summons are essential witnesses in this case 
and so are the records of this Court in respect of the Calcutta 


suit. 


Personal violence to a litigant at a particular Court at a parti- 
cular place or threat of such violence is in my judgment also a 
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relevant consideration in exercising this Court’s powers under 
Clause 13 of the Letters Patent. Mr. Banerjee forthe appli- 
cant has laid considerable stress on this particular aspect of this 
case. Here again the respondent has himself not chosen on oath 
to deny this allegation in the petition. I am not therefore pre- 
pared to accept the answer and the denial of the law-clerk on this 
point. In fact Mr. Banerjee was prepared to show before me 
certified copies of certain criminal proceedings where violence 
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was alleged against Baburam Agarwalla in pursuance of the . 


statement of Jamunadas Ramji in paragraph 17 of his affidavit 
in reply affirmed on the 17th November, 1949. 


a 


Mr. Guha then argued that on the law as laid down in some 
of the decided cases I should not remove the Jalpaiguri suit to 
this Court. I propose briefly to analyse the cases that have been 
placed before me. 


The first of these cases on which reliance has been placed 
on behalf of the respondent is one of 1866. That was the case 
of Doucett v. Wise (1) decided by Morgan, J., on the 28th Janu- 
ary, 1866. That case was removed from a moffusil Court at 
Dacca on the ground that points of English Law were more pro- 
per to be decided by this Court ‘and not by the District Court. 
No such question arises in this case. I am of opinion that that is 
not the only ground on which the suits can be removed to this 
Court under Clause 13 of the Letters Patent. With regard to the 
nature of evidence in that case I should have thought it was a 
case against the contentions of the respondent. The next case 
cited on behalf of the respondent is one of 1896, Harendra Lall 
Roy v. Sarba Mangala Debi (2) a decision of Ameer Ali, J., deli- 
vered on the 7th January, 1896, and reported in 24 Cal. 183. 
That also was a decision where this Court exercised its powers 
under Clause 13 of the Letters Patent to remove the suit from 
a Dinajpur Court to this High Court on the grounds (i) that 
question of difficulty like extortionate and unconscionable bargain 
in a contract were involved in the suit and (ii) of balance of con- 
venience with regard to the nature of evidence in the suit. I 
and this case to be no authority in favour of the contentions of 
the respondent. 


The next case placed before me in one of 1926, Pran Kumar 
Pal Chawdhury v. Darpahari Pal Chawdhury (3) a decision of the 
Court of Appeal from the. Original Side of this Court of Sander- 
son, C.J., and Panton, J., delivered on the 2nd July, 1926. That 
decision is an authority on the point that proceedings for the 
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prant of Probate when contested come within the meaning of the 
word “‘suit’’ in Clause 13 of the Letters Patent and as such can 
be transferred to the High Court. I have failed to see what 
relevance that decision has on the questions for determination in 
this application. No such questions arise in the present proceed- 
ings before me. 


Lastly, Mr. Guha for the respondent has criticised the recent 


_ decision of Banerjee, J., In re: Kumar Upendra Deb  Raikat 


v. Asrumat: Debi (4) delivered on the rath April, 1949. He has 
argued that the principle of that decision is that if a litigant feels 
he will not get justice in a particular Tribunal that is a good 
ground on which he can ask this Court to exercise its powers 
of removal under Clause 13 of the Letters Patent and that. prin- 
ciple should not be accepted. His main criticism is on the follow- 
ing observation of the Learned Judge occurring at p. 781 of the 
Report : 


“The question is for the Court to determine whether ` 
the applicant who applies for the transfer feels that he is not 
likely to have a fatr trial in the other Court. 


in coming to a conclusion on this point the question for 
consideration is what is the effect likely to be produced in 
the mind of the party and not in the mind of the Judge. 
It is the feeling of the party that has to be ascertained and 
it necessarily depends on the individual concerned, his tem- 
perament and feeling, his interest and circumstances.”’ 


The argument for the respondent is this that if the applicant 


. “feels” that his case shoûld not have a proper trial in the Jalpai- 


guri Court that feeling as such cannot be a ground for exercis- 


ing this Court’s powers under Clause 13 of the Let:ers Patent and 


Mr. Guha submits that so far as Banerjee, J. decides to the 
contrary such decision is not in accord with the true tenor and 
spirit of the words of Clause 13 of the Letters Patent and the 
trend of the decisions of this Court. 


The question requires careful consideration. The words 
‘‘purposes of justice’ in Clause 13e0f the Letters Patent are in 
my opinion advisedly general and wide so as not to fetter the 
discretion of this Court in any way. To attempt to define these 
words will be to defeat the amplitude of the provision. To con- 
clude from various decisions from time to time the enunciation 
of different grounds on which transfer can be made under this 
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clause and then to sav that those grounds are exhaustive will be 
an unnecessary limitation of the scope of this provision. The 
Letters Patent are to be construed as a Statute and if the 
Statute has not chosen to formalise or exhaust the grounds on 
which suits may be removed [rom other Courts to this Court it 
is not for this Court to define or delimit such grounds. The 
clause in the Letters Patent prescribed that ‘‘when the said High 
Court shall think proper to do so for purposes of justice’? it will 
have the power to remove a suit from the Court mentioned there- 
in and te try and to determine such suit here in this Court. What 
are the ‘‘purposes of justice’? and when ‘‘the said High Court 
shall think proper to do so” are in my opinion questions better 
left to be decided on the merits and facts of each case. To define 
justice in this context as ‘‘a principle which regulates the dis- 
tribution of things valued by men’’ may not be as complete a 
definition as that statement would imply. Justice may be defined 
in various ways and has been so diversely defined through centu- 
ries of legal evolution. Leaving aside Plato’s idea of justice 
as based on the differentiation of citizens according to status and 
capacities, Aristo‘le distinguishes between corrective justice, 
distributive justice and general justice and according to that 
definition to describe justice as a principle regulating distribution 
of things would only come under one aspect of justice which 
Aristotle called distributive justice. The inadequacy of making 
justice mean a principle of distribution of things will appear from 
such a consideration that it is the purpose of justice to afford 
protection to a man’s life and even take a man’s life by sentenc- 
ing him to death and yet it is not the case of ‘ distribution of 
things.” From the Greek Juiisprudence we come to the more 
sweeping concept of justice in Roman Law as Homenam cause 
omne jus constitutum. Similarly to definite justice as something 
which ‘‘ gives to every one that which is his” is an inadequate 
attempt to simplify a complexity of notions. For it may be pur- 
pose of justice in a particular situation to deny a man which 
could have been his but for certain circumstances the Court with- 
holds it from him. From this particular, point of view the defini- 
tion of Justinian is less open to criticism when he says “ Justice 
is rendering- to every man his legal due.” Salmond describes 
this aspect of justice as merely a ‘‘ rule of apportionment.” 
justice like the true diamond has myriad facets and nothing is so 
misleading as to see one facet for describing its totality. The 
© English Jurists see Justice as the rule of law while the new school 
of sociological Jurisprudence so ably developed by the American 
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jurists sees Justice as the recognition of social interest in the 
security of social, institutions. Manifestations of Justice are as 
manifold as its concept and attempts to objectify its standards 
have never succeeded. 


I can not persuade myself to go to the length of saying that 
the ‘‘ temperament ” of the individual or his ‘‘ feeling ’’ can as 
such „be a ground for transfer under Clause 13 of the Letters 
Patent. In my view personal feeling or private emotion or 
individual temperament as such of a litigant is not a proper con- 
sideration. © It is only when there is a public sentiment in the 
locality in which the Court is’ situate against a litigant then the 
resultant ‘‘ feeling ° of that litigant produced by such public 
sentiment may be a ground for transfér. That is because such 
public sentiment in the locality creates an atmosphere of prejudice 
which may engulf not merely the Court trying the cause but 
may pervert witness and fail to secure fearless testimony and 
so embarrass trial and stifle justice. Then it will be one of the 
‘t purposes of justice ° to remove such a suit from that Court 
under Clause 13 of the Letters Patent. That is how I read the 
decision of the Privy Council in Mohur Singh v. Ghureebe (5). 
The observations of the Privy Council there emphasise ‘‘ the 
general feeling of the District to be strongly against him ” and, 
‘if ke feli that he was not likely to have a fair trial before the 
local. Judge with that feeling in the District against him.” In 
other words when the private feeling of a litigant is ‘due to the 
public sentiment or feeling against ‘him in the local Court then 
alone it can be a ground for transfer. If on the other hand this 
Court under Clause 13 of the Letters Patent were to consider the 
private feelings as such of a litigant or his temperamental pre- . 
judice against a particular Court then I am afraid there will 
be endless confusion if not for any other reason but for the simple 
one that it will be creating a subjective standard which this Court 
will have no means to fathom test and verify and any litigant 
might come to this Court saying that he in his own 
“ temperament ’’ and ‘“‘ feeling ’? does not think there will be a 
fair trial in a particular Court. In my judgment he has to go 
much further and satisfy this Court that it is no mere matter 
of private feeling or individual temperament or persona! senti- 
ment against the Court in question but that there is a public 
feeling which has an objective standard and which this Court 
can test, measure and examine. While the importance of secur- 
ing the confidence of litigants in the fairness and impartiality of 
the Tribunal cannot be over-emphasised it has none the less to 
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be stressed that the laws of the land have set up Courts of com- 
petent powers and jurisdictions which the mere temperamental 
prejudice or the private sentiment of an individual litigant cannot 
be permitted to supplant. 


This I consider to be also the real purport and meaning of 
the observations of Banerjee J. in the decision quoted above and 
not what Mr. Guha contends. But if in expressing this view I 
have departed from any principle which was laid down by 
Banerjee, J., I do so with the greatest’ respect to the learned 


Judge. 
I am, therefore, of the opinion that it is proper for the pur- 


pose of justice in this case that this Court should remove the 
Jalpaiguri suit and try and determine the same here in this Court. 


In the circumstances therefore I make the Rule absolute and - 


order that Suit No. 39 of 1949 in the Court of the Subordinate 
Judge. of Jalpaiguri under the title Baburam Agarwalla v. 
Jamunadas Ramji & Co. be removed from the said Court and be 
iried and defermined by this Court as a Court of Extra-Ordinary 
Original Jurisdiction under Clause 13 of the Letters Patent. The 
costs of these proceedings will be costs in the said suit so 
transferred. 


Messrs. Fox & Mondal: Solicitors for the Applicant. 


Messrs, Mitra & Ganguli: Solicitors for the Respondent. 
S.K.R.C. Transfer allowed. 


[Editorial Notes: The application of Clause 12 of the Letters Pajent to 
ihe facts of a particular case“has always been difficult. The learned Judge 
in this case rightly observes that it is fulile to define the grounds on which 
the Court is to act under Clause 18 when the statute has not limited the 
grounds on which the Court is to act. This judgment will ever remain a 
guide to posterity for the purpose of understanding and applying the concept 
-of justice whereever the law makes it a ground enabling the Court to exercise 
its jurisdiction in any particular matter. This judgment will also set at 
rest tle stir which was created in certain professional ciicles by the judg- 
ment of Banerjee J. in Re: Kumar Upendra Deb Raikat v. Ashrumali Debi 
(1). The interpretation of the said judgment of Banerji J. given by the 
Iecarned Judge in this case seems to be the obvious and true reading of the 
said judgment and read in that light there appears to be nothing sensational 
or unorthodox ‘about it. ] 


(1) (1949) 84 C.L.J. 313; 53 C.W.N. 770 
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FEDERAL COURT. 


Present :—Sir Harilal J. Kania, Chief Justice, Mr. Justice S. Fazl Ali, Mr. 
Justice M. Patanjali Sastri, Mr, Justice Mehrchand Mahajan and Mr. 
Justice B. K, Mukherjea. l 


JAINARAIN RAM LUNDIA 
-v 
SURAJMULL SAGARMULL AND OTHERS 


F.C. Specific performance of a contract for sale of certain, shares in a private 
—— limited company together with fractional interest in partnership business— 
1949 Suit not proceeded with against the defendant. No. 2—Joint promisors—Joint 
arias and individual contract—Whether a plaintiff can claim relief against some 
May, 6. of the parties to the contract to the exclusion of the rest—Contract, when 
Ss can be deemed to be completed—Dispute regarding stamp duty which arose 


subsequent to the final conclusion of the contrach by an oral agreement—Not 
an essential part of the bargain nor was it intended to be so—Further nego- 
tiations after a contract is concluded, if can affect the existing contract—Mis- 
take as to the essential terms of the contract—English Law and Indian Law 
regarding joint promises considered—Section 43 of the Indian Contract Act 
(IX of 1872) makes all joint liability, joint and several iw the absence of any 
agreement to the contrary—Section 12 (c) illustration (iii) of the Specific Re- 
lief Act (I of 1877) makes it quite proper to grant a decree for specific perfor- 
mance-of a contract for the sale of specific shares—Section 15 of the Specific 


' i” 


Relief Act, i , ee 


The suit was one for specific performance of a contract for sale of certain 
shares in a private limited company together with fractional interest in a 
partnership business. 


In February 29, 1936 a partnership firm. Known as Maiwari Bros. was 
trought into ‘existence. The main object of tle partnership was to promcte a 
private limited company for the purpose of erecting and werking a sugar mill 
and securing for the firm the managing agency of the mill. In: pursuance of 
this agreement a sugar mill was started and incorporated as a private limited 
company in the name of Ganga Devi Sugar Mills Ltd., with a share capital 
of Rs. 8 lakhs which was divided into 800 shares of Rs. 1,000/- each. Of 
these 800 shares 450 shares were subscribed for and obtained by Pedrona 


Group of partners while the remaining 3850 slares were acquired by the , 


Bettia Group. It appears that ever since the sugar mill was started there 
was dissension amongst the two Groups and it was realised that the business 
could not be carried on unless one of the Groups walks cut. On 1st Janu- 
ary, 1941, there was an agreement for sabe of 350 shares in the Ganga Devi 
Sugar Mills’ Ltd., and seven annas shares in the firm of Marwari Bros, on 
the terms and conditions which were set out in the letter dated 2nd January, 
1941 written by P. D. Himatsingka representing -the defendant to the plain- 
tiff. Subsequently the defendants repudiated the contract, The de- 
fendants resisted the claim of the plaintiff for sppeific performance for 
sale of shares on the ground firstly that there was no concluded contract 


! 
1 


Vor. 85.] FEDERAL COURT. 


between the parties, secondly as the suit was withdrawn against one of the 
defendants, other defendants cannot }& held liable for the joint promise and 
thirdly the contract being joint and individual it was not open to the plaintiff 
to claim relief against some of the parties to the contract to the exclusion of 
the rest and lastly it is said that damages would be adequate remedy and no 
decree fdt specific performance should have been given : 


Held—(i) Disputes regarding payment of stamp duty cn the defds of 
transfer which- was not essentialgpart of the contract cannot affect the 
completed agreement already arrived at. | 


(i) If after a contract ‘is concluded and its terms settled further negotia- 
tion aro started with regard to new matters, that would not prevent effect 
being given to the contract already existing unless it is established as a fact 
that the contract was rescinded or varied with the consent of both the parties 
or both parties treated as incomplete and inconclusive. A completed cən- 
tract can be got rid of only with the concurrence of both parties. 


(iii) When ths parties entered into an agreement on the understanding 
that some other person should be a party to it obviously no perfected contract 
is possible so long ag that other person does not join the agreement. 


(iv) Relief could be given in ‘those cases where the strict enforcement of 
law would lead to the excuting parties being saddled with heavier liability 
than they otherwise would incur or would make the transaction substantially 
different from what it would have been, if all the parties had joined. 


(v) Section 43 of Indian Contract Act unlike English Law, makes all 
joint liability, joint and several in the absence of any agreempnt to the 
contrary. 


Cases followed :— 


-Bellamy v. Debenham (1); Perry v. Suffields (2) and Lady Nass v. West 
Minister Bank Ltd (8). l l 


Cases referred to and distinguished :— 


Thomas Hussey v. John Horne Payne (4); Bristol, Cardiff and Swansea 
Aerated Bread Co. v. Maggs (5) and Luke v, South Kensington Hotel Co. (6). 


Federal Court Appeal No. XXXI of 1948 against the decision of Mr. 
Justice Gentle and Mr. Justice Das of the Calcutta High Court, dated the 
18th June, 1946. o 


Appeal by Defendants No. 3 and`4, 


The suit was one for specific performance of a contract for sale of cer- 
tain shares in a private limited company, together with fractional interest in 
a partnership business. 


The material facts appear from the judgment. 


(1) (1890) 45 Ch. D. 481. 

(2) [1916] 2 Ch. D. 187. 

(3) [1940] A.C. 366. , 

(4) (1879) 4 A.C. 311. 

(5) (1890) 44 Ch. D. 616, 

(6) (1879) 11 Ch. D. 121 (125). 
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Sir Tek Chand and Mr. G. K. Das instructed by Mr. ‘Ganpat Rai, Agent 
for the Appellants. s 


Messrs. K. P. Khaitan, C. S. Saran, A. K. Sèn ore by Mr. S. P. 
Varma, Agent for the Respondents Nos. 1 and 2. 


~ The judgment of the Court was delivered by 


B. K. Mukherjea, J.:—This appeal is directed against an 
appellate judgment of the Calcutta High Court, dated 18th June, 
1946, affirming, with slight variation, the decision of a single 
Judge of the Original side of that Court, dated the 14th of 
August, 1944. . 


The suit, out of which this appeal arises, was‘one for specific 
performance of a contract for sale of certain shares in a private 
limited company, together with fractional interest in a partner- 
ship business, and it was commenced by ‘two plaintiffs, who 
are respondents 1 and 2 in this appeal, against four defendants, 
two of whom, viz., defendants 3 and 4, figure as appellants 
before us. Of the other tavo defendants, the defendant No. 2 
is not a party to this appeal at all, inasmuch as the suit against 
him was withdrawn and dismissed in the trial court and his 
name was struck off from the list of defendants altogether. As 
regards defendant No. 1, though he was retained as a party, 
the plaintiffs gave up their claim against him before the hearing 
of the suit was concluded in the trial court; and he has been 
made only a proforma respondent in this appeal. The contro- 
versy in this court, therefore, lies entirely between the two plain- 
tiffs on the one hand and the defendants 3 and 4 on the other, 
and to appreciate the contentions that had been raised on be- 
half of the appellants, a short resume of the material ‘facts 
would be necessary. 


On February 29, 1936, a partnership firm, known as 
Marwari Brothers, was brought into existence on: the basis of 
a partnership agreement, executed on that date by and between 


a number of parties. The parties were (1) Lakshmi Devi Sugar 


Mills, (of which Kedar Nath Khaitan, the plaintiff No. 2 was 
the Managing Agent), (2) Kedar Nath Khaitan, (3) Bholi Ram, 
(4) Gobordhan Das and his brother Badri Prosad, (5) Jainarain 
Ram .Lundia and (6) Biseswar Nath. Under the terms of the 
partnership deed,-the first, second, third and fifth parties had 
each a three annas’ share in the business, while the fourth and 
the sixth parties were each of them givén a two annas’ share. 
The main objéct of the partnership was to promote a private 
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limited company, for the purpose of erecting, and working a 
Sugar Mill in the district of Champaran im Bihar and securing 
for the firm the Managing Agency of the Mill. By a supple- 
mentary deed executed on the ist December, 1936, certain 
modifications were introduced into the original terms, and it 
was provided inter alia that the partnership would be for 
a period of go years, and that in case of death of any of the 
partners, his heir or heirs would automatically step into his 
place and be taken as partners without effecting dissolution of 
the partnership. 


In pursuance of this agreement, a sugar mill was started 
and incorporated as a private limited company under the name 
of Ganga Devi Sugar Mills Limited, with a share capital of 
Rs. 8 lakhs, which was divided into 800 shares of Rs. 1,000/- 
each. Of these 800 shares, the first three parties named above, 
all of whom belong to Pedrona in the district of Gorakhpur and 
have hence been described -as the Pedrona group of partners in 
‘the judgment of the High Court, subscribed for and obtained 
a total of 450 shares; while the remaining 350 shares were 
acquired by the other three parties, who being residents of 
Bettia in the province of Bihar, have been referred to as the 
Bettia group in the judgment. One hundred out of these 350 
shares were obtained by Gobordhan Das and his brother Badri 
Prosad (defendants 1 and 2), some of which were registered 
in their own names and others in the name of other members 
of their family; 150 shares were secured by Jainarain (defen- 
dant No. 3) and 100 shares by Biseswar Nath, the father of 
defendant No. 4. Biseswar Nath died on 29th November, 1939, 
and his son Madanlal became a partner in his place. On 7th 
September, 1940, Gobordhan Das and his brother Badri Prosad 
separated from each other and divided the family property 
amongst themselves. 


It appears that ever since the sugar mill was started, there 
was dissension amongst the partners who were arrayed in two 
opposite factions or groups, and there was constant friction 
and quarrel between what has been called the Pedrona and the 
Bettia groups. It was realised that the business could be 
carried on properly if one of the groups would walk out of the 
partnership, leaving the field ‘entirely: to the other group. 
‘Early in December, 1940, the parties met at Pedrona and there 
. was a talk at that meeting. that the Bettias might sell 
out their interest to the ®edronas, but no final agreement was 
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arrived at. It is clear from the evidence, and not disputed 
before us, that towards the end of December, 1940, Kedar 
Nath Khaitan (plaintiff No. 2) instructed Bhuramull, his head 
Gomostha, to go to Calcutta and negotiate, on behalf of the 
holders of 450 shares in the sugar mill, the purchase of the 
shares and interests of the Bettia group in the mill as well as 
in the partnership business. It is not disputed that on 28th 
December, 1940, Gobordhan Das, Jainarain Ram and Madan 
Lal (defendants 1, 3 and 4) wrote a letter to Mr. Probhu Dayal 
Himatsingka, a well known Solicitor of Calcutta, authorising 
the latter to sell to the ‘‘Khaitans or anybody else” the 350 
shares held by them at a price not less than Rs. 700/- per share, 
the purchaser to get by his purchase also the interest of the 
vendors in_the partnership firm of Marwari Brothers. Badri 
Prosad, the brother of Gobordhan Das, admittedly did not sign 
this letter. Bhuramull met Himatsingka in Calcutta on 30th 
December, 1940, and the case of the plaintiffs, as made in the 
original plaint, was that on the ist January, 1941, there was 
an agreement come to, between Bhuramull, representing the 
two plaintiffs and Himatsingka, as representatives of the four 
defendants, by which the latter agreed to sell to the former 350 
shares in the Ganga Devi Sugar Mills Limited and seven annas’ 
share in the firm of Marwari Brothers on the terms and condi- 
tions set out in the letter, dated 2nd January, 1941, written by 
Himatsingka to the plaintiffs. In substance, the terms were 


‘that those 350 shares would be sold at the price of Rs. 7oo/- 


per share and ihe purchasers, would by the purchase, acquire 
the seven annas’ share of the vendors in the partnership busi- 
ness as well; all monies appertaining to the seven annas’ share 
in the firm would go to the plaintiffs, but the amount deposited 
by the defendants, which stood to their credit in the books of 
the firm, would be returned to them. These terms, the, plain- 
tiffs averred, were confirmed by their Solicitor by a letter, dated 
and/3rd January, 1941. It appears that. soon after this ex- 
change of letters, Gobordhan Das, the defendant No. 1, repu- 
diated the contract and declined to sell any shares held by him. 
The other two partners, Jainarain and Madanlal, however re- 
iterated their desire and willingness to abide by the agreement 
and sell the 250 shares belonging to them on the terms and 
condition set out in the letter of their Solicitor. Later on, they 
too resiled from the agreement aind refused to comply with its 
terms, and this led to the institution of the present suit. 


The plaint was filed on the 18th August 1941, and the two 
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plaintiffs averred that they were ready and willing to perform 
their part of the agreement and claimed specific performance of 
the contract for sale of 350 shares in Ganga Devi Sugar Mills 
and seven annas’ share in Marwari Brothers as against the four 
defendants, to wit Gobordhan Das, Badri Prosad, Jainarain 
and Madanlal, all of whom it was alleged, were bound by the 
agreement entered into on the rst of January, 1941. -There was 
an alternative claim for damages, in case no decree for specific 
performance was given. 


The claim was resisted by all the four defendants. There 
were separate written statements filed by Gobordhan Das and 
Badri Prosad and one joint written statement was put in on 
behalf of defendants 3 and 4. All the defendants traversed the 
allegations in the plaint and denied that there was any con- 
claded agreement which could be cnforced specifically. It was 
also asserted that the shares of the Ganga Devi Sugar Mills 
could not be sold except in the manner laid down in the Articles 
of Association of the Company. Gobordhan Das, the defen- 
dant No. 1, took the further plea that he was not the owner 
of too shares which were purchased by him out of the funds 
of a joint Mitakshara family. The family had separated since 
then and as a result of the partition, only ig shares were alotted 
to him. Badri Prosad adopted the same defence and alleged 
further that so far as he was concerned, there was no authority 
given to Himatsingka or anybody else to enter into a contract 
on his behalf and as he had separated from his brother Gebor- 
dhan Das long before, there was no authority left in the latter 
to bind him by any agreement. All these facts, it was said, 
were fully known to the plaintiffs. 


The suit was heard by Sen J. On the second day of hear- 
ing, the counsel for the plaintiffs stated to the court that he 
would not proceed against Badri Prosad, the defendant No. 2. 
Upon this, the Court made an order directing that the suit 
would stand dismissed as against defendant No. 2. Four wit- 
nesses were examined on behalf of the plaintiffs and the’r 
evidence was closed on 8th February, 1944. No oral evidence 
was adduced on the side of the defendants. On the 1ith of 
February, 1944, the plaintiffs’ counsel, in course of his argu- 
ments, prayed for leave to amend the plaint which he sald was 
necessary in view of the fact that the suit against Badri Prosad 
was withdrawn and dismissed. This prayer was granted and 
an amended plaint was filed on 14th of February next in which 
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F.C. the name of Badri Prosad was omitted from the list of defen- 
dants and the agreement sought to be enforced was alleged to 

. 1949 

eis have been entered into between the plaintiffs and the three 


Jainarain Ram defendants orily. In answer to this amended plaint, additional 
Lundia written statements were filed on behalf of defendants 3 and 4 
Siam and in them they took the additional plea that as the alleged 
Segarmull agreement to sell the shares or transfer the interest of the 
—— defendants in the Managing Agency business was made entirely 


Mukherjea, J. on the basis that all the four defendants, including Badri Prosad, 
` would join in the transfer and as Badri Prosad did not join, 
the proposed agreement had never been perfected; and even 
if it could be taken to be a concluded agreement no decree 
for specific performance should be given in “view of the fact 
that the suit was withdrawn against Badri Prosad. Arguments 
were heard on all these points and the hearing of the suit was 
concluded on 18th February, 1944. Towards the close ‘of the 
hearing, the plaintiffs gave up their claim against Gobordhas 
Das also and prayed for a decree in respect of 250 shares be- 
‘longing to defendants 3 and 4 and their five annas’ share in 
the Managing Agency business on~payment of the full consi- 
deration money as contemplated by Section 1s of the Specific 
Relief Act. By his judgment delivered on 14th August, 1944, 
Mr. Justice Sen negatived the various contentions of the defen- 
dants and substantially accepting the plaintiffs’ story as correct, 
gave them a decree, Although the claim against Gobordhan 
Das was abandoned, it appeared that due to over- 
sight the suit was decreed against him as well in respect 
of his ig shares in the sugar mill and his fractional 
interest in the partnership firm. There were two appeals taken 
against this decision, one by defendant No. 1 ands the other by 
defendants 3 and 4. Both the appeals came up for hearing 
before. an Appeal Bench, consisting of Gentle and “Das, JJ. 
The an-eal of defendant No. 1 was not resisted by the plain- 
tiffs, and it was allowed and the decree of Sen, J., so far as 
it affected the defendant No. 1, was set aside- The appeal of 
defendants 3 and 4 was heard fully on its merits and the learned 
Judges, by their judgment dated 18th of June, 1946, dismissed 
the appeal and affirmed the judgment of Sen, J., with this 
modification that agreeably to the decisión in the other appeal, 
the decree for specific performance was to be confined to 250 
shares belonging to defendants 3 and 4 and their five annas’ 
share in the firm of Marwari Brothers and these shares and 
interests were ordered to be transferred to the plaintiff on 
payment of the full consideration money stipulated in the origi- . 
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nal agreement. Against this decision, the defendants 3 and 4 
applied for and obtained leave to appeal to the Privy Council, 
but as before the records could be transmitted to England the 
jurisdiction of this Court was enlarged by Act I of 1948, the 
appeal has come up for hearing before us. It may be noted 
that Madanlal, the defendant No. 4, died after this appeal was 
admitted and his mother and heiress Dhupeswart Debi has 
been substituted in his place. 


Sir Tek Chand, who appeared in support of the appeal, has 
contended before us, firstly, that there was no complete or con- 
cluded agreement in the present case which could be specifically 
enforced. The correspondence between the parties, it is said, 
would show-that the parties were still negotiating in regard to 
the terms of the contract and no finality had been reached. His 
second argument is that the whole basis of the agreement 
between the parties was that all the four persons,ewho repre- 
sented, what has been called the Pedrona group of partners, 
would join in transferring their shares and interests to the 
plaintiffs. This being the essential condition of the contract, no 


perfected agreement could come into being so long as Badri ` 


Prosad stood out and did not join in the agreement. The third 
contention raised ‘by the learned’ counsel is that the contract 
being joint and indivisible, it was not open to the plaintiffs to 
claim relief against some of the parties ‘to the contract to the 
exclusion of the rest. Lastly it is said that as damages would 
be an adequate remedy in a case like this, no ‘decree for specific 
PPr should have been’ even 


‘So far as. the first point is soncem, Sir.Tek Chand argues 
that the letters exchanged between the parties or their Solicitors 
subsequent to ist January, 1941, would clearly show -that there 
was no completed agreement on that. date.. It is said that when 
there is no document. in. writing signed by.the parties and the 
contract has got to be gathered from a series of. letters exchanged 
between them, the whole of the correspondence must be looked at. 
It is not aele to stop at one particular point and say that 
there Was a‘ concluded’ agreement, when the subsequent corres- 
pondence might disclose:‘that the letters relied 'on were ‘merely 
part of an incomplete negotiation. In support of this conténtion 
Sir Tek Chand relies 'upon ‘the decision: of the House of Lords in 
the: well known case‘of Thomas Tuae v. John’ H orne-Payne (1). 
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We do not think that the principle of law enunciated in that case, 
and about the correctness of which there could hardly be any 
doubt, is of any assistance to the appellants. In? Hussey v. 
Horne-Payne (1), there was an action for specific performance of 
a contract for sale of land. To prove the contract in accordance 
with the requirements of the Statute of Frauds, the plaintiff 
relied on two letters which seemingly concluded a contract of 
sale in the sense that the property to be sold was specific and the 
price to be paid as well as the names of the vendor and pur- 
chaser were mentioned. It transpired from the evidence that in 
the previous negotiations there was a verbal suggestion by one 
of the parties which was acquiesced in by the other that the 
purchase money should be paid by instalments. What these in- 
stalments would be were left to be settled later on,, There was 
subsequent correspondence between the parties in the matter of 
fixing the instalments, but before any final decision could be 
reached, ore of the parties died. It was held that, in these cir- 
cumstances, there was no completed agreement between the 
parties which could be specifically enforced. Lord Cairns in 
course of his judgment observed as follows: 


* “We have here the Appellant himself telling us that 
the two original letters, which, if you took them alone with- 
out any’ knowledge ‘supplied to you of the other facts of the 
case, might lead you to think that - they represented and 
amounted to a complete and concluded agreement, yet really 
were not a complete and concluded agreement, that there 
were to be other terms which at that time had not been 
agreed upon, that efforts were made aftetwards to settle 
those other terms, and that these efforts did not result in a 
settlement of these other terms. The consequence therefore 
of the whole is, that it appears to me not only that there is 
no note in writing, according to the Statute, of Frauds, of 
that which was a completed agreement between the parties, 
but that there was in point of fact no completed agreement 
between the parties.’’ l 


This decision cannot possibly help the appellant. Here we 
have not to spell out a contract from a bundle of letters. Accord- 
ing to the evidence of Bhuramull which stands uncontradicted 
and has been accepted as correct by both the courts below, there 
was an oral agreement finally concluded between the parties, 
acting through their representatives at the interview in Calcutta 
on 1st of January, 1941. The terms of this contract, according 
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to the plaintiffs, are those set out in the letter of P. D. Himat- 
singka & Co. dated the 2nd of January, 1941 which were con- 
firmed by Khaitan & Co. on behalf of the plaintiffs by their letter 
addressed to Himatsingka on the day following. What Sir Tek 
Chand attempts to show is, that by this letter Khaitan & Co. 
wanted to introduce certain new terms in the contract which were 
not mentioned in the letter of P..D. Himatsingka. There were 
further correspondence and negotiations between the parties 
since then and as the parties were not ad idem on these terms 
no concluded contract could possibly come into existence. We 
do not think there is any substance in this contention. * Khaitan 
& Co. addressed their letter of 2nd/3rd January, 1941 to P. D. 
‘Himatsingka & Co. in the following manner: 


o 


“Dear Sirs, 


Adverting to your letter No. B-24 of the 2nd instant 
addressed to our clients, please note that we have been 
instructed to confirm the arrangement therein referred to. 
We wish to make clear the following points which have also 
been arranged.”’ 


Then followed eight clauses which set out the different terms 
upon which the parties, according to this letter, had already come 
to an agreement. It is admitted that there are two new matters 
in this letter which did not find a place in the letter of P. D. 
Himatsingka & Co. and with regard to which there was no agree- 
ment between the parties before. One of these relates to the 
claim against Mirless Watson & Co. and the other to the liability 
of the parties regarding the stamp duty to be paid on the transfer 
deeds. Regarding the claims against Mirless Watson & Co., 
it appears from a letter of Himatsingka, dated 8th January, 1941, 
that although there was no express reference to this matter in 
any previous negotiation, it was implied in the agreement that 
the purchasers would get all the benefits of the vendors apper- 
taining to the shares and interests transferred by them and con- 
sequently the benefits of this claim also would go to the pur- 
chasers. This point, therefore, is of no importance and it can- 
‘not be said that the parties were not ad idem on this point. As 
regards stamp duty, it is not disputed that there was no previous 
talk between the parties on this point though ordinarily and as 
a matter of law in case of transfer of shares.it is the vendor by 
whom the stamp duty is, payable. It must be held on the evi- 
dence adduced in this case that on the question of stamp duty 
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there was no agreement between the parties on the rst of Janu- 
ary,-1941 and they did not intend to make it a term of the bar- 
gain at all. Khaitan & Co. were apparently labouring under a ' 
mistake when they stated in the letter. mentioned. above that 
it was already arranged that the stamp-duty was payable by the 
clients of Mr. Himatsingka. This being ‘the position, the ques- 
tion arises whether or not there was a concluded agreement 
between the parties on the rst of January, 1941. In our opinion, 
the answer would clearly be in the affirmative. In Thomas 
Hussey v. John Horne-payne, (1) it was established by oral evi- 
dence as well as from the subsequent correspondence between the 
parties that all the terms of the contract were not contained in 
the two letters on the basis of which the action was .. brought, — 
The parties intended that the instalments in which the purchase 
money was to be paid should be an essential part of the bargain 
and .yet there was no agreement on this point either prior or 
subsequent to the two letters upon which the .contract. was 
founded. In the case before us, it ‘must be taken „that nothing 
was proposed or mentioned at the time when the contract «was 
entered into, regarding the payment of stamp duty on the deeds 
of transfer. It was not an essential part of the bargain nor was 
it intended to be so. There was agreement between the parties 


on the terms which are necessary in law to constitute a contract 


of sale and there was agreement on other terms 
as well which they themselves considered material. 
The question of stamp duty was not one of the terms 
of the agreement and if Khaitan & Co. mistakenly and quite un- 
necessarily introduced this matter in the letter referred to above, 
that cannot affect the completed agreement already arrived at. 
If after a contract is concluded and its terms settled further 
negotiations are started with regard to new matters, that would 
not prevent full effect being given to the contract already existing, 
unless it 1s established as a fact that the contract was rescinded 
or varied with the consent of both the parties’ or that both parties 
treated it as incomplete and’ inconclusive. Once completed, the 
contract can be got rid of only with the concurrence of both 
parties. Sir Tek Chand.did not make any serious attempt to 
show. that the contract which was entered into on the 1st’ Janu- 
ary, 1941, was rescinded or reopened with the consent of both 
parties subsequently. The material evidence, which ‘has been 
discussed fully in the judgment of Gentle, J., clearly proves that 
Messrs. Khaitans’ letters of 2nd/3rd January, 1941 did not affect 


(1) (1879) 4 A.O. 311. a 
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in any way the agreement in suit. Himatsingka, by his letter of 
. 8th January, 1941, definitely told his clients that under the law 
the seller would be liable to pay the stamp duty on transfer deeds 
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and as the matter was`not discussed with the purchasers at any Jainarain Ram 


previous stage, it would be difficult to realise the cost from the 
latter. The subsequent refusal of defendant No. 1 to comply with 
the agreement was not on the ground that the agreement had 
terminated by reason of any new term being sought to be intro- 
duced by the purchaser, and there is clear evidence to show that 
in spite of the letter of Messrs. Khaitan & Co. the defendants 3 
-and 4 strongly insisted, upon the contract being carried out. 


An attempt. was made by Sir Tek Chand to raise a conten- 
tion on the authority of the English decision in Bristol, Cardiff, 
and Swansea Aerated Bread Co. v. Maggs (1), where Kay, J., 
went to the length of saying that if after a contract is concluded, 
one of the parties starts fresh negotiations with a view to intro- 
-duce new terms, then even if the subsequent negotiations fail, 
it would be inequitable to allow the party, who attempted to re- 
open the contract, to enforce it specifically. This view seems 
manifestly unsound and has been expressly dissented from in 
later cases; vide Bellamy v. Debenham (2) and Perry v. Suffields 
(3). As a matter of fact, the decision is based not on the ground 
of the contract being incomplete and not final, but on the ground 
of some equitable estoppel which was deemed to arise by reason ot 
the conduct of the plaintiff. Even assuming the decision to be 
sound, the appellants would get little comfort from it. Here the 
new term sought to be introduced by the plaintiffs’ Solicitor was 
‘only done under a mistake but it had no effect whatsoever in 
altering the conduct or position of the defendants in any way. 
‘In these circumstances, the first contention raised by Sir Tek 
‘Chand cannot possibly succeed. 


As regards the second point, the argument of Sir Tek Chand 
is that in the present case it was the common intention of the 
parties and condition of the contract that all the defendants, 
including Badri Prosad, should join in the agreement. As Badri 
Prosad did not join, no contract in fact came into existence and 
there could be no liability on the part of any of the other persons, 
even though they entered into the agreement. In support of this 
contention, the learned ‘counsel relies upon the following state- 

(1) (1890) 44 Ch. D. 616. ° 


(2) (1890) 45 Ch. D. 481. 
(3) [1916] 2 Ch. 187. 
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Surajmull 
Sagarmull 


—————— 


Mukherjea, J. 
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ment of law in Halsbury’s Laws of England (Second. _Edition).. 
oe VII, page 72. E” ‘ 


“Where a-promise is intended to be made by ‘several 
persons jointly, if any one of such persons fails to-enter into 


the agreement. there is no contract, and no liability is in~- 
curred by such of them as have entered into the agreement.” n 


We have been referred to a diiniber of decisions, both English: 
and Indian, where this principle has been applied and stress has 
been laid by the learned counsel upon a passage in the judgment 
of Sir George Jessel in Luke v. South Kensington Hotel Com- 
pany (x) where the learned Master of Rolls observed as follows :— 


“It is well settled that if two persons execute a deed on 
„the faith that a third will do so, and that is known to the, 
"other parties to the deed, the deed does not bind 7 any eqùity ` 
if the third refuses to execute and consequently on that 
ground the deed could not have bound the’ two.” 


cr 


In.a recent pronouncement of the Housé. of Lords in Nass v 
Westminister’ Barik Tia. (2).1t. was.-held that these ‘observations. 
of Sir George Jessel could not tank higher than obiter and that 
the law stated therein is too broad and general to be of any ser- 
vice. It is to be noted that Sir George Jessel in this passage 
speaks of an equitable principle. When parties enter into an 
agreement on the clear understanding that some other persons 


Should be a party to it, obviously no perfected contract is possible 


so long as this other person does not join the agreement. This 
would be the position in law apart from any rule of equity. The 
proposition laid down by Sir George Jessel -goes much further 
than this. He speaks of two persons executing a deed on the 
faith that a third will do so and if this is known to the other 
party, equity will refuse to fasten any liability on the executing 
parties if the third party does not join in the act. It has been 
pointed out in judgments of the various Law Lords who 
decided the case of Nass v. Westminister Bank Ltd., (2) that 
there is much that is indefinite and vague in the words of ‘the 
learned Master of Rolls. The word ‘‘faith’’ cannot be taken to 
refer to a mere subjective expectation or intention in the-mind of 
a particular party. It must be a matter not of conjecture but 
of positive proof; and in order that a relief might be claimed in 
equity, it is necessary to prove that substantial injustice would 


(1) (1879) 11 Ch. D. 191 (125). 
(2) [1940] A.C. 366. 


- 
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result if the deed is enforced unconditionally against the execut- 
ing ‘parti€s. ‘Relief, therefore, could be given in those cases 
‘whére the strict enforcement: ‘of law would lead to the executing 
paities- being saddled with heavier liability than they otherwise 
would incur or would make the transaction substantially different 
from: what it would have been if all the parties had joined.” 


ie n "The i re hos Piy well settled, it is difficult to see 
how on the findings concurrently arrived at by both the courts 
below the appellants can make out a case which would enable 
them to call into ‘aid the principles mentioned above. 


It cannot be disputed that the plaintiffs all along desired to 
secure the whole lot of shares that was held by the Pedrona 
group and it was certainly to their interest to do so, as otherwise 
the cause of dissension would not be entirely removed. The three 
defendants on, their part, when they signed the letter dated the 
28th of December, 1940 addressed to Himatsingka, agreed to 
‘sell all the 3 50 shares including the shares held by Badri Prosad. 


Whether: Gobordhan Das thought.. rightly or wrongly that he 
had authority to dispose of .the, shares standing in the riame of= 
his brother, as*well, ig not material for our present purpose. All 
that we can say'is this that there is nothing in this letter which 
would show that it was the intention of the signatories that 
they would sell their shares and interests to the plaintiffs if and 
only if Badri Prasad sold his. Badri Prosad was not in the 
picture at all and although Gobordhan Das apparently agreed to 
sell his shares as well, there is no evidence of any understanding, 
either express or implied, even amongst the defendants inter se 
that unless Badri Prosad actually came and joined the agree- 
ment, the contract would not be perfect or complete. None of 
the defendants or even their Solicitor was examined as a witness 
in ‘this case and no questions on this point were put to the 
plaintiff’s witnesses during their cross- -examination. The letter 
of 28th December, 1940, if it shows anything shows unmistak- 
ably that the vendors were anxious to dispose of their shares by 
any ‘means possible and they did not care whether the shares were 
purchased by Khaitans or anybody else. The letter of both the 
appellants written to Himatsingka on the sth of January, 1941 
practically clinches the matter and proves conclusively that the 
promise to sell their shares and interests in the business was not 
in any way dependent upon anybody else’s joining with them in 
the transaction. Thus there was no intention on the part of the 
‘defendants that the contract would not be binding unless Badri 


47 


F.C. 


1949 
— 
Jainarain Ram 
Lundia 
V. 
Surajmull 
Sagarmull 


Mukherjea, J. 


F.C, 


=e 


1949 


Jainarain Ram 
Lundia.- 
v. 
Surajmuil 
Sagarmull 


Mukherjea, J. 


7 THE CALCUTTA LAW JOURNAL. | Lys! 85. 


a 
fy 


Prosad ‘became a party to it and there ee been, no sie neste 


made on behalf of the appellants either here or in the. courts | 


below that any injustice would be done to them if ‘they’ are com- 
pelled to: perform the agreement which they made. On the other 
hand, as the trial. Judge has rightly observed, it would be doing- . 
very great injustice to the plaintiffs if the defendants ‘are allowed: 
to resile from the contract. The second contention of the appel- 
lants must, therefore, fail. l y 


The third point raised by the. nppellante does not appear ” ; 


us to be at all sound. The argument is that the contract being 

joint and indivisible, it was not open to the plaintiffs to give up 
one of the defeadani: and proceed against the other two. In our- 
Opinion; section 43 of the Indian Contract Aét is a complete- 
answer to this contention. It is, therefore, open to the promisee _ 
to sue any one or some of the joint promisors and itis no de- 7 
fence to such a suit that all the promisors must have “been ` made ` 


~~ 


parties. As the plaintiffs in this case prayed ultimately for spe- : 


cific performance of a part of the contract”in the maziner . con-*, 
templated by Section 1 5 of the Specific Relief Act and expressed 
their readiness to pay the entire consideration. for 350 shares, the: 
appellants are not prejudiced i in any wayi ZEY 


“a 
.. . 


The, fourth and the last point is not of any substance. | The: 


subject ‘matter of contract in the’ present case consists of certain: 
shares in“a private limited company and a fractional interest in a 
partnership business. Illustration (iii) under clause (C) of Sèc- 
tion 12 of the Specific Relief Act clearly shows that when ‘shares. 
are limited in number and are not ordinarily available in thé 
market, it is quite proper to grant a decree for specific perfor-: 


"mance of a contract for the sale of such shares. “Specific perfor-- 


formance is undoubtedly a discretionary remedy but we are totally 
unable to say that the discretion has been wrongly exercised in 
the present case by the- Courts below. 


ð 


“The result is that áll the contentions raised by Sir Tek Chand 


~ 


fail ang the appeal stands dismissed with costs. ~ å 


` re 
- 2 pa ý a 


$.K.R.C. sy - Appeal dismisséd.” 


* 
= 


[Editorial Notes :—In this case, the principle of joint’ ‘and cecal liability 


of joint contractors under the Indian Contract Act has been for the first timè 
applied tọ a case of specific performance of a joint contract against two of 


the joint contractors only, Tt is well known that the Indian Law regarding the 


liability “of joint contractors is different from the English Law on mee sub- 


VoL, 85,] FEDERAL COURT. 


ject. Under the English Law the liability of joint contractors is joint in the 
-absence -of a ‘special contract to the contrary. Under the Indian Law such 
liability would bè joint and several unless it is expressedly agreed otherwise. 
It seems that under the English Law a joint contract could not be specifically 
performed against some of them only, But after this judgment of the 
l highest Court of Appeal of this country it may be taken „to be settled now 
that in India a joint contract can be specifically enforced against one or more 
of the joint contractors and not necessarily ‘all. 


The observation of Jessel, M. R. in Luke’s case (1) has been clearly: 
explained. A party to a contract who wants to avoid his liability on the ground 
that he entered into the contract on the faith that another would join must 
prove as a fact that the contract was a conditional one depending for its 
force on the-other joining.it. Such a faith is not ‘to be treated as merely 
subjective buf as an objective term or condition of the bargain between the 
parties. ] l 


(1) (1879) 11 Ch. D. 121 (125). 
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CIVIL REFERENCE. 


Before Sir Arthur Trevor Harries, Kt, Chief Justice 
and Mr. Justice N. C. Chatterjee. 


JHAJHARIA BROTHERS LIMITED 

t ae 

THE COMMISSIONER OF INCOME-TAX, 
WEST BENGAL.* 


Reference—Indian Income Tax Act ( XI of 1622), section 66(1)— 
Section 12A, interpretation ‘of—Section 12A, if repugnant to 
section 10 (2) (xv)—General rule of construction. of a deed and a 
statute. 5 i? 


i 


» 


Section 12A was introduced in the Indian Income Tax Act to safeguard ~ 
the revenues Of the country and in order to avoid possible evasion of the 
tax by some kind of profit-sharing arrangement. 


The intentlon of the parties should be collected from the wholg conent 
of the instrument so as to make one entire and consistent construction of 
the whole document. In a similar manner a statute should be reád as a 
whole and construction should be made ofall the parts together so that 
it does not make one section repugnant to another. 


The remarks of Lord Atkinson in P. C. Muthu Chettiar v, K. V. Meenak- 
shisundaram Ayyar (1) cited, 


Sections 10 (2) (xv) and 12A should be read together and the proper 
construction is that, if the managing agents of a company claim that they 


` should not be made liable to pay taxes on the total amount of the managing 


agency commission, then they must satisfy the conditions prescribed in 
section 12A although it may be that the payments made to other parties 
constituted expenditure actually laid out or made solely for the purpose of - 
earning the managing agency commission. 


Section 10 is a.general enactment for all businesses. Section 12A isa 
specific enactment with regard to managing agency of acompany. Hence 
the specific enactment should be operative, as an exception to the general 
rule, ~ 


Many important cases decided before the introduction of section 12A 
cited and discussed. 


Reference by the Appellate Tribunal. 


*Reference No. 2 of 1949 under section 66 (1) of the Indian Income Tax 
Act. 


(1) (1927) 47 C. L. J. 183. 


VoL: 88.] HIGH GOURT. 


The material facts will appear from the judgment. 


Messrs. G. P. Kar and Sushil Chandra Biswas for the 
Applicant. ET . í 


Dr. S. K. Gupta and Mr. J. C. Pal for the Respondent. 
The following judgments were delivered : 


-N. C. Chatterjee, J.:—The question referred to this Court 
by the Appellate Tribunal is as follows :— 


“Whether in the facts ‘and circumstances of the case the 
Tribunal was right in holding that the non-compliance by the 
assessee with the provision of section r2A disentitled him from 
claiming the deduction of-Rs. 32,685 in question and is assessable 
under the provision of section, ro of the same Act.” 


The applicant is the managing agents of Radha Krishna Sugar 
Mills Limited. Its income is mainly from the managing agency 
commission which it receives from the mill. The Radha Krishna 
Sugar Mills Limited was floated by a number of persons—Radha 
Krishna Jhajharia who was the Karta of a joint Hindu family, 
Gobardhandas Shroff, and Joy Doyal Kaseria. It is stated that 
there was an agreement between these parties to share the manage 
ing agency commission payable by the Radha Krishna Sugar Mills 
Limited. Later on both Joy Doyal and Gobardhandas assigned 
their respective shares of the managing commission to Bhartia & 
Co. and Rai Bahadur Mangturam Tapuria. During the year of 
account payments were made to the parties in terms of the agree- 
ment and they amounted to Rs. 32,685 and the details are set out 
in the statement of case.. 


The payments were no doubt made by the Managing Agent out 
of the commission which the company received from the mills 
and they were proved by vouchers. But no declaration showing 
the proportion in which the commission was shared under 
section 12A of the Income-Tax Act was filed before the Income- 
Tax Officer. It is further stated that the parties concerned were 
approached by the applicant to make the required declaration, but 
they refused to do so on various grounds. What those grounds 
are it is not stated. However no declaration was filed before 
the taxing authorities and the Income*Tax Officer refused to 
apportion the payments amongst the parties for separate 
assessments, 


On appeal the Assistant Commissioner upheld the decision of 
the Income-Tax Officer and the Tribunal has also taken the same 


Br 
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Civit, . i f 
es view. However the Commissioner of Income-Tax did not oppose 
1949. a reference to this Court and that is why the question aforesaid 
Jhajharia Brothers _ WaS‘referred to us for our opinion. i. 
' Limited í 3 e 
v. Section 12A of the Income-Tax Act was introduced in the year 
The Commissioner . aa ne i : 
of Income-Tax, 1939 after the judgment of the Judicial Committee in Zafa 
Cha tterjee, g. Hydro Electric Agencies, Limited, Bombay v. Commissioner of 
—-- Income-Tax, Bombay Presidency and Aden (r). That section 12A 


is in the following terms : ' 


“Where a managing agent of a company is liable under an 
agreement made for adequate consideration to share managing 
agency commission with a third party or parties, the said agent 
and the said party or parties shall file a declaration showing 
the proportion in which such commission is shared between them, 
and on proof to the satisfaction of the Income-Tax Officer of 
the facts contained in such declaration such agent and each such 
party shall be chargeable only on the share to which such agent 
or party is entitled under the agreement.” 


Section 12A was introduced partly to counteract the decision of 
the Judicial Committee in Zuta Hydro Electric case (r) and also 
to remove .doubts with reference to the application of section ro (2) 
(xv) of the Income-Tax Act. ‚It is often difficult to determine 
whether a particular payment represented by a share of profits has 
been made in order to earn such profits or whether it was really 
a distribution of the profits. (Sundaram’s ‘Law of Income-Tax’, 6th 
Edition p. 723). 


The wording of section 12A shows that-itis only applicable to 
the managing agents of companies. There are certain conditions 
clearly prescribed by that section: (1) there must be an agree- 
ment to share the commission with a third party or parties ; that 
agreement must be for adequate consideration; (3) the managing 
agent must file a declaration showing the details of such profit- 
sharing ; and (4) the Income-T'ax Officer must be satisfied as to 
the facts contained in that declaration. 


Having regard to the clear language of that section there is 
no escape from the conclusion that the submission of a declaration 
as specified in that section is a condition precedent to the manag- 
ing agents claiming that they are chargeable only on the share 
to which they are entitled under the particular agreement. 


(1) (1937) L. R. 64.1, A. 2153 [1937] 51. T. R., 202. 
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Learned Counsel appearing for the assessees has drawn our ow 
attention to section ro (2) (xv) of the Income-Tax Act. Section 1949. 
ro deals with the profits-.or gains of business, profession Or Jhajharia Brothers 
vocation and sub-section (2) specifies certain allowances which olimited 


Ve 
have gotto be taken into account. in computing such profits * The Commissioner 
or gains. Under sub-clause (xv) allowance is permissible in of Income-Tax. 
respect of—~, : 7 Chatterjee, F, 


“any expenditure (not being in the nature of capital expen- 
diture or personal expenses of the assessee) laid out or expended 
wholly and exclusively for the purpose of such business, profession 
or vocation.” 


Mr. Kar contends that if we take that the submission of a 
declaration is a condition precedent to his clients getting relief 
under section 12A, he can still apart from that section get the 
identical relief by virtue of sub-clause (xv) of section 10(2). 


I must however point out that there is no finding of the 
Tribunal that the expenditure in question was laid out or expen- 
ded wholly or exclusively for the purpose of the managing agency 
business. In the absence of such finding it is impossible for us 
to entertain the point. But Mr. Kar contends that having regard 
to the finding by the Tribunal that the payments were made by 
the managing agentsout of the managing agency commission to 
the four persons named therein and that they were proved by 
vouchers, we ought to infer that his clients satisfied the conditions 
prescribed in sub-clause (xv). Difficulty often exists in deciding 
whether a particular payment or expenditure is allowable for the 
purpose of income-tax. l 


In my view section 1o(2) (xv) and section r2A should be 
read together and the proper construction is that if the managing 
agents of acompany claim that they should not be made liable 
to pay taxes on the total amount of the managing agency commis-. 
sion, then they must satisfy the conditions prescribed in section 
12A although it may be that the payments made to the other 
parties constituted expenditure actually laid out or made wholly 
for the purpose of the managing agency business or solely for 
the purpose of earning the managing agency commission. In my 
opinion the two sections can be reconciled. Section 10 is a 
general enactment with regard to all businesses. Section j2A 
makes certain specific enactment with regard to a special kind of 
business—the managing agency of acompany. Hence the special 
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or particular enactment should be operative and should be con- 
sidered as an exception to the general rule. 


In P. C. Muthu Chettiar v. K, V. Meenakshisundaram Ayyar 


(1), Lord Atkinson pointed out that every part of a document 


should be brought into actioń in order to collect from the whole 
one uniform and consistent sense. His Lordship cited a judg- 
ment of Lord Ellenborough wherein it was observed that the 
intention of the parties should be collected from the whole con- 
text of the instrument so as to make one entire and consistent 
construction of the whole document. The same principle is 
applicable, to the construction of a statute. A statute should be 
read as a whole and itis an established rule that construction 
should be made of all the parts together, and not of one part or 
section only by itself. Each section should be brought into play 
and that construction should be put which does not make one 
section repugnant to another, 


Mr. Kar has referred us to a number of cases including 
Commissioner of Intome-tax, Bombay v. Tata Sons Lid., (2). 
In that case the asssssees who were the managing agents of 
a company were entitled to receive a commission based 
on profits with a certain salary per year not depending 
upon profits. In a certain year the company was urgently 
in need of funds and therefore they procured a loan from a 
third person in order to finance the company. An agreement 
in respect of the payment of that loan was entered into between 
the company, the assessee and the lender and it was provided 
that the assessee should give and assign to the lendera certain 
share in the commission which the former might be entitled to 


‘receive from the company. 


The question arose as to whether in assessing the income of 
the assessee the amount of commission paid to the lender should 


.be omitted. Beaumont C. J. and Rangnekar J. held that the agree- 


ment between the assessee, the company and the lender operated 
as an assignment of the share of the income which the assessee was 
entitled to receive from the company. Therefore that part of the 
assessee’s income which was assigned to the lender no longer 
formed part of the assessee’s income and could not therefore be 
assessed as such. In any event the payment of share of commis- 
sion to the lender was, ina commercial sense, an expenditure 


(1) (1927) 47 C. L. J. 183. 
(2) (1939) A. I. R. Bom, 283 ; [1939] 7 1. T. R, 195. 


VoL. 85.) HIGH COURT. 55 


; : ORAE Civit. 
incurred solely for the purpose of earning profits or gains in the oes 


conduct of the agency business and, therefore, it should be 1949., 
excluded in computing ‘the assessee’s income as the managing Jhajharia Brothers 
agent of the company. In his judgment the learned Chief Justice cael 
referred to Pondicherry Ry. Co. Lid. v. Commissioner of Income-Tax, The Commissioner 
‘Madras (1), as also the case of Tata Hydro-Electric Agencies (2) ee 
and the later case of the Judicial Committee, India Radio and Chatterjee, F. 
Cable Communications Co. Ltd. v. The Commissioner of Income-Tax, 

Bombay Presidency and Aden (3). 





The significant fact is that this case dealt with assessment of 
income-tax during the period prior -to 1939 when szction 12A 
was not on the statute book. Managing agents who are paid by 
commission on the profits of a company often enter into agree- 
ments with third parties who lend them money or render some 
other services promising to give the latter a certain proportion of 
the commission. The Bombay High Court had held in the case 
of Tata Hydro-Electrit Agencies Ltd., Bombay v. Commissioner of 
Lntome-Tax, Bombay Presidency and Aden(2) and in Commissioner of 
Lntome-Tax, Bombay v. C. Macdonald & Co. (4), that the managing 
agents were not entitled to deduct in computing their income 
the share of the commission which was paid to the other parties, 
on the ground that the sums paid to such third parties, repre- 
sented portions of the profits and were not really expenditure for 
earning profits. The Judicial Committee in the Zata Hydro-Klectric 
Agencies case (2) pointed out that this principle was not applicable 
to such cases. In the Zaza case (2) the commission paid by the 
managing agents was held to be not a profit or gain but it was an 
item or factor in the-computation of the assessee’s profits or gains. 
It is not always correct to say thata payment the making of 
which is conditional on profits being earned cannot properly be 
described as-an expenditure incurred forthe purpose of earning 
such profits. See Zhe Indian Radio case (3). Section 12A was 
introduced in order to remove all doubts on this point and the sec- 
tion provides the means by which each of the recipients of the 
managing agency commission may be charged only on the share 
which he actually received and if he fulfils the conditions men- 
tioned in that section he may claim separate assessment on his 
Individual share. 

(1) (1981) L. R, 58 I. A. 239; I. L. R, 54 Mad, 691. 

(2) (1997) L. R. 641, A. 215. i 


(3) [1937] I. L. R. Bom. 591. 
(4) (1934) [1935] 3 I. T. R. 459. 
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Civir, Learned Counsel for the assessee has urged that even if he 

_ 1949. does not fulfil the conditions prescribed by section 12A he can 
Jhajharia É Brothers Still ignore the same and come under section 1o(2)(xv) To put 

Limited , that construction would be to make section 12A illusory. That 


The Goe section applies to the managing agents of a company in every 
of Income-Tax. an eo : , 

en case where there is an agreement for sharing the managing agency 
Chatterjee, F. commission, If such an agreement for sharing of commission 
— brings the assessee under section 10(2)(xv) the statute now says 
that ifan assessee wants to be charged only for the amount he 
has actually received out of the total managing agency commis- 
sion, then he must file a’declaration and prove the facts stated 

- in the declaration to the satisfaction of the taxing authorities. 

Dr. Gupta has drawn our attention to a printed form of 
declaration to be made under the provisions of section 12A of the 
Income-Tax Act, 1922 in respect of managing agency commis- 
sion. That seems to be in accord with what is prescribed in 
section r2A and it has got to be signed by the managing agents 
as well by the personor persons sharing the managing agency 
commission. This section has been introduced to safeguard the 
revenues of the country and in order to avoid possible evasion 
of the tax bysome kind of profit-sharing arrangement. If the 
agreement is bona fide, there ought not to be any difficulty in 
getting such declaration signed by all the parties. 

Whether a particular agreement brings an assessee within 
clause (xv) of section ro (2) will depend upon the facts of each 
case. But if there is an agreement whereby the remuneration 
of a managing agent of a company is being shared by some other 
parties then the managing agent should fulfil the conditions 
prescribed 1 in section 12A in order to get relief or deduction under 
the statute. 

Therefore the answer to the question formulated in the state- 
ment of case must be in the affirmative. The Tribunal was right 
in holding that the non-compliance with the provisions of sec- 
tion r2A disentitled the assessee from claiming the deduction 
asked for. 

The Income-tax authorities are entitled to their costs of this 


k 


Reference. Certified for two Counsel. 
Mr. S. K. Biswas Solicitor for the Applicant. 


Harries, C. J. I agree. 
S, C Reference accepted, 
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CRIMINAL REVISION. 


` Before Me. Justice A. N. Sen. 


RADHA GOBINDA DUTTA AND ANOTHER CRIMINAL, ` 
D. i 1949. 
SAIL. KU “AR MUKHERJEE.” November, 28. 


Defamation— Newspaper article in the torm of questionnaire—Re publication of 
defamatory imputations—Questions regarding imputations—Insinua- 

tion Good faith—Substantial truth of imputations—Indian Penal Code 

(Act XLV of 1860), section 499 Excep ions’ First, Second, Third and $ 

Ninth, 

Prior to the publication of the offending. article in the newspaper, certain 
leaflets conta‘ning defamatory imputations against the Chairman of the 
Howrah}jMunicipality hid been distributed in Howrah. The article was in 
the form of a questionnaire which while avoiding direct imputations against 
the Chairman, referr.d to the complaints current against him and called upon 
him to exonerate himself : 

Held (1) that the article amounted to a republication of the defamatory 
statements’ in the leaflets and the editor and printer of the newspaper were 
guilty of defamation under section 490, Indian Penal Code. 

(2) That the impu‘ations were not made in good faith and the accused 
were not protected by Exception IX of section 499. 

In orderto get the protection under Exception 1 of section 4 9 the 

accused must establish that the imputations were substantia'ly true not only 
in regard to theallegations in the article but also in regard to the material 
portion of the insinuation. 

Prabhat Chandra Ganguly v, Doha (1) distin guished. 

Revision Petition by the two Accused. 


Conviction and sentence under section soo of the Indian Penal 
Code. 

The material facts will appear from the judgment. 

Messrs. Ajit Kumar Dutt and Basanta Kumor Panda for the 
' Petitioners. 

Messrs. A. C. Mitra and Satya Charan Pain for the Opposite 
Party. 

The judgment of the Court was as follows : 


*Criminal Revision Case No. 655 of 1049 against the decision of the 
Sessions Judge upholding the decision of the trial Court, 


(1) Cr, Rev. No. 1145 of 1947. 
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gs À. N. Sen, J. :—This Rule bas been obtained by two per- 
1949. sons who were ‘tried for having defamed” the Chairman of the 
Radha Gobinda, Howrah Municipality.. They were convicied and sentenced to 
Sua pay certain fines, in default to undergo simple imprisonment for 
Saila Runar certain terms. Out of the fines compensation ‘was directed to be 
Mukherjee. paid to the complainant. The decision of the trial court was 
November, 22, upheld in appeal by the Sessions Judge and it is with respect to` 


ce ri the last decision that the present Rule has been obtained. 


The facts briefly are as follows: The accused Radha Gobinda 
Dutta was the Editor and the accused Lakshmi Kanta Bhatta- 
charjee was the printer of a Bengali daily newspaper known as 
s the Paschim Banga Patrika. On.the 8th of July 1948; an article 

was published in that paper in the form of a questionnaire.” This 

is Ext. 1. Itis the case.for the prosecution that this article 
-defamed the complainant Saila Kumar Mukherjee, the Chairman 

of the Howrah Municipality and that the accused committed ‘an 
offence’ punishable under section 500 of the Indian Penal Code. 

` The defence taken is that the questionnaire which admittedly. - was 
published in that newspaper did not contain any defamatory 
tatter, that is to say, it did not contain any matter which may-be 
described as making any imputation regarding . the complainant 
which would harm his reputation. Next, the defence was that 
the accused were protected by the First, . Second, Third:and 
the Ninth Exceptions mentioned in section 499 of the Indian 
Penal Code which defines the offence of defamation. ` As I--have 
stated before beth the courts below have rejected, the defences. “` 


4 


Learned Advocate for the petitioners gives up ‘the defence ‘of 
the Second Exception and he relies upon all the other defences 
taken in the courts below. The learned Sessions Judge-in a 
very, detailed and able judgment has discussed all the points 
raised by the defence and he has come to the conclusion that 
the statements contained in Ext. 1 are defamatory and that none 
of the Exceptions can be availed of by the accused, In my view 
this ‘decision is ` perfectly correct, I shall first ` deal. with the 
question whether the statements published in Ext. r come -within 
the mischief of section 499 of the Indian Penal: Code, -Ìn this 
connection certain surrounding circumstances must be considered, 
A fewdays prior to the publication, leaflets were distributed in 
Howrah containing imputations against the complainant which 
ate clearly defamatory and indeed on: this point there was no 
dispute. This leaflet is Ext. 2. Now, the leaflet and the so-called 
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questionnaire ` published in thejPaschim Banga ` Patrika should be 


considered together and if they are considered together, it_be- 
comes abundantly clear that the question contained in the Paschim 


Banga Patrika, although they were in the form of mere ques-- 
below -the . 


tions, ‘were “defamatory in character. I reproduce 
leaflet Ext. 2 leaving out certain paragraphs therein which are 
not relevant to the case and also the questionnaire Ext. 1, 


_ “Exhibit 2. 
-A few questions about the Howrah Municipality. 
> Will the Chairman Saila Babu reply? | 


Sri Saila Kumar Mukherjee, the Congress Chairman of the 
Howrah Municipality tries to extort cheap praise by speaking at 


intervals in throatful voice about laudable long range and short | 


range schemes for the betterment of the Howran Municipality. But 
the following few facts will clearly manifest his depth of feeling 
for -the- bettermént of the Municipality. 


2 his replies. 


R *After thé self immolation of Mahatma Gandhi arrangements 
weré made for a Sradh Basar at the Howrah Town Hall. 
Newspapers and handbills published by the Municipality ‘indicate 
that it was:held under the auspices of the Municipality and the 


Chairman of the Manicipality Sri Saila Kumar Mukherjee himself‘ 
raised about Rs. 13500 (Thirteen thousand and a half) for this func- — 
tion from wealthy persons, rich marwaris and the public. But he has | 


not as yet submitted any account to the Municipal Meeting. 


Questioned he says this function has no connection with the Muni- ` 
Will be, without any further delay, 
ase" ey 


Cipality and thus he evades. 
submit an account to the public ? 


~p Itis Known tous that the expenses of the case of the Commis- 


sioners óf the Howrah Municipality against Mr. Nomani appointed i 


by the late- Government of Bengal that rolled up to the Privy 
Council were by the citizents of Howrah and some Commissioners 
personally. Government lost the case and about Rs. 
(Eleven thousand) was allowed as costs. But we have been 
astonished to hear that Saila Babu has ‘misappropriated the said 
amount Rs. rrooo (Eleven thousand). 
Babu to this ?- : 


T 1000 


= -iy 


Tt is true that for some special feason “he appeared at. the 
appeal Committee at the time when the question of assessment of 


-We hope Saila Babu ` 
will have sufficient moral courage to refute the facts, if groundless, i 


-Wnat is the reply of Saila 
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ana the Allenberry Workshop run by Messrs. Dalmia Jain was being 
1949. decided and reduced the valuation of only the Allenberry_ 
Radha Gobinda Company from Rs. 83055 to Rs 61936. What is the reason of 
anDutta--- - reducing their monthly income by Rs. 1000? It is heard that 
Saila Kumar just after this Saila Babu purchased a motor car cheap. Is it- 
Reucberiees true ? 
| eny-J. 4. Why was the contract for Rs. 60,000 of the Road Board 


_ ae ` 


given to the lowest tenderer Sri Kumar Pal without the consent of 
the Commissioners ? „Is it true that a large sum of money has been 
paid to the said contractor Sri Kumar Pal though the work has 

' not been finished up to the six'eenth part? It is beard that just 
after getting this contract- the said contractor was engaged for 
repairing the house of Saila Babu and wicked people are saying 
that it is for this reason that Saila Babu has special favour for 
this contractor, What does Saila Babu say ? 


-e 


5 Will Saila Bibu say woy he has got the lease of the Muni- 
cipal tank given to B. K. Sukar & Co. at a low rate orat a 
nominal rate disregarding the resolution and direction given in a 
general meeting of the Commissioners? Is it true that the con- 
tract for bran has been given to the said B. K. Sarkar & Co. 
disregarding the clear cirection of the Commissioners? Why was 
the contract for the supply of bran given to the said contractor at 
the rate of Rs. t4-4 although the market rate ıs Rs. +3? Besides 
this, why the charge at the rate of 8 annas for bags of bran allowed 
Separate'y ? Though no price is ever paii for the bags of bran, 
why did Saila Babu allow this ex:ra pric: of bags at the rate of 
8 annas overriding this practice? Will Saila Babu say whether 
this contractor B, K. Sarkar & Co. is his Benamdar and whether a 

` large sum of money has been paid out in the work of this 
contractor ? 


6. Isit true that the value of landin ward III where are 
situate Sarla Babu’s paternal house and landed property assessed 
at a rate lower than what has been done in resnect of Wards VI 
and II of the Municipali‘y during the revision of assessment. 
According to which reason or principte has the value of the land 
on which Saila Babu’s house stands assessed at Rs. 300 (three 
hudred rupees) per cottah and that in Ward VI at Rs. 600 (Six 
hundred rupees) per cottah ? Will our Chairman who has a soft 
corner for the public’throw light on this matter ? 


7- Will Saila Babu inform why was the valuation sketch of 
his own house increased by penning through and why was the- 
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valuation sketch done by one of his friends Jyotish Chandra Mitra- 
erased and re-written ? 


In the house of Saila Babu at 21, Ramlal Mukherjee Lane, 
there are 7 rooms and 4 bath rooms inthe 2nd story, r2 rooms 
and 2 halls and one bath room inthe rst story and 26 rooms, 
4 halls one puja dalan and 3 tin sheds in the ground flour and 
attached-with the house is a tand measuring 2 bighas 3 cottahs 
and 3 ch. Why was the valuation of this building fix d at 
Rs. 31,00 ? 

Has there been a shortage of money of Saila Babu after he 
became the Chairman of the Municipality ? We are awaiti: g Saila 
Babu’s reply in this matter. 


ro On this shortage of money we are whispering a small 
_ question to Saila Babu. Is the pay of the driver of Saila Babu’s 
personal motor car paid from the Municipal fund ? 


1r. Why has Saila Babu as the leader of the Municipal party 
disregarding the written instruction of the Congress Municipal 
party removed the words “Howrah Municipality” from the Howrah 
Municipality jeep car. Has it been removed lest it might stand 
in the way of its arbitrary use by him or lest it might lower his 
prestige to the people of High Court? The people demand an 
explanation from Saila Babu in this respect. 


In the end we want to speak of asmall matter to Saila Babu. 
The Howrah Municipality is the property of the ctuzens of 
Howrah. It would have been better if the relitives and friends 
were nourished from his own property rather than from the money 
of the rate-payers. May he not forget this snowle ge? Tne and 
July. 1948. | 

Sd. Sri Sital Chandra Kundu, 


Sh _ Circular Road, Howrah”. 
Ext. r. 


“Paschim Banga Patrika-dated &th July, 1948, page 3. 
Questions for the Chairman, Howrah Municipality to answer. 


We have received a number of complaints against Sri Saila 
Kumar Mukhopadhyay, Chairman, Howrah Municipality. We hope 
he will remove all doubts in the minds of the public by stating as 
to whether such complaints are correct, 

x. Did Sri Sailo Kumar Mukhopadhyay collect from wealthy 
persons, rich marwaris and. from-the members of the publica 
sum of about Rs. 13, 500 in connection with Gandhi Sradh Basar? 
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Cemal,- Is it Correct that he has‘not as yet furnished before any meeting - of 
1949. the Municipality any account for such sum ? A 
ae Gobinda -: 2.° Isit not correct that the cost of ‘the litigation betwéen 
utta 


o the Commissioners for thë Howrah. Municipality and Mr. Nomani: 
uier a appointed by the then Government of Bengal upto the Privy 
aie Council has been horne individually, by the citizens of Howrah" 
Sede and certain Commissioners? Is ‘it not true that the Howrah ` 
l Municipality won the case ana got about Rs. 11,000 as damages‘? 
Who has taken the money ? TS 


.- 


3 Is it true that for: certain special reasons, he by being 
present in the Appeal Committee meeting had the assessment of. 
only Allen Berry & Co. run by Messrs. Dalmia Jain reduced 
from Rs. 83065 to Rs. 61935 ? "te? 


4. ‘Is'it true that a Road Board Conttact for Rs. 60,000 was. 
denied to the party who quoted the lowest tender and was given 
without the consent of the Commissioners, to one Srikumar Pal 
whose tender was third from the lowest? Isit true that large 
sums have been paid to the. said ‘contractor Srikumar Pal although 
one-sixteenth of the work has hardly beén completed ? a 


5> Did he cause a lease of a Municipal tank to be granted 
to B. K. Sarkar Co., at a:small or nominal value, . by ignoring the 
resolution and direction of Commissioners ina General Meeting ? 
Is it true that a contract for gram ‘has been given to the said B, 
K. Sarkar Co. notwithstanding specific instructions: of the Commis- 
sioners to the contrary ? Was the said contractor allowed Rs. 14/4 
for supply of gram although the. market rate was Rs. 13 ? 


6. Is it true that in connection with re-assessment valuation of- 
land has been made at a reduced rate in Ward No. III where - 
Sailo Babu’s ancestral home and properties are situate, compared 
to the valuation of land'in Wards Nos, II and WI? 


7. Has the valuation of his residential house been 


increased 
by tampering with sketch book ? l 


-> 1 
~ 


Has the valuation Sketch Book of the house of his friend Babu 
Jyotish Mitra, a Commissioner, been erased and re-written ? 
Sailo Babu’s residential house at 217, Ram Lal Mukherjee Lane 
consists 7 rooms and 4 bath rooms ‘in the 2nd floor, r2 rooms, 
2 halls, and one bath room in the first floor and 26 rooms, 4 halls,’ 
1-puja -Dalan and “3 rooms.in the.ground flaor. The said house 
is on & plot of land 2 bighas 2 cottas4 chittacks in area. “Has this? 
palace been valued at Rs, 3100 ? ` ee re 
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8. Is, the driver of Sailo.Babu’s private car. paid out of the 
“funds of the Municipality. ) 


9. Have the words “Howrah Municipality” been deleted from 
the Jeep Car of the Municipality ?” 


_ A comparison of these two documents makes it quite clear that 
_the questionnaire was referring to the defamatory allegations made 
in the leaflet. They. virtually amounted to a re-publication of 
‘the defamatory statements contained in the leaflet, It is quite a 
common ruse to make defamatory statements in the form of 
“questions. What the Editor is saying in Exhibit I is this: ‘We 
have received a number of complaints against you and we hope 
you will clear yourself by answering the following questions”. 
Thereafter he puts the questions ina sly manner omitting from 
the questions any direct imputations. It is quite clear however 
that the questions and the preface to the questions indicate that 
the Chairman was being charged with having done dishonest 
‘things and he is asked to answer the charges. A statement of this 
“natire would amount, in my opinion, to defamation and the 
publisher of such statements would be guilty of the offence of 
‘defamation unless he is protected by the Exceptions mentioned 
‘in section 499 of the Indian Penal Code. A simple illustration 
will I think prove the point. Suppose a newspaper : ublished 

“people are saying, that you commit theft and dacoity. We give 
you this opportunity of clearing yourself by answering the follow- 
ing questions.” Would not that amount to defamation? In my 
opinion it certainly would. It really amounts to a re-publication 
of the defamatory statements which the person is called upon to 
answer. Merely because the publisher of the defamatory state- 
ments asks the.person defamed to exonerate himself,- that does not 
in any way protect the publisher. > 


The next question for determination is whether the accused are 


protected | by any of the Exceptions, Exception I is in the follow- 
ing terms— 


“Tt i is not denion to impute anything which is true concern- 
ing any person, if it be for the public good that the imputation 
should be made or published. Whether or not it is for the public 
good is a question of fact.” 


To get the benefit of this Exception the accused must prove 
that the statements contained in the questionnaire are trye and that 
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they are made for the public good. Learned Advocate for the peti- 
tioners contends that it is sufficient, if the petitioners can prove 
that the statements made in the questionnaire are substantially true. 
He relies upon an unreported decision of this Court, Probhat 
Chandra Ganguly v. A. H. R. S. Doha (1). There can be no 
quarrel with this proposition, but the words “substantially true” 
mean true in regard tothe material portion’ of the allegation or 
insit uation, As n eximple I would take the first question. 
“Did Sn Sil: Kumir Mukhopadhyay collect from wealthy per- 
sons, ric Marwaris and from the members of the public a sum 
of about Rs. 3.590” etc. It is true that some money was collec- 
ted in cornection with the Gandhi Sradh Basar. The truth 
regarding that allegation cannot make the insinuation contained 
in paragraph r substantially true. The insinuation there is that 
the complainant acted on behalf of the Municipality and collected 
this sum on behalf of the Municipality and neglected to furnish 
accounts. Now, it has been established that the money was not 
collected on behalf of the Municipality at all and that there 
was no duty upon the complainant to furnish any account to 
the Municipality. It is thus clear that the accused have not 
succeeded in showing that the insinuation contained in the 
first question is substantially true. The same may be said with 
respect to all the questions. Certain facts therein are no doubt 
substantially correct, but the insinuation underlying these facts 
ig not substantially correcte The First Exception therefore has 
no application. | 


As regards the Second and Third Exceptions I am of opinion 
that they have no relevancy. They deal with expressions of 
opirions in respect of the conduct of a public servant or in 
respect of the conduct of any person touching any public 
question. in the present case we are not concerned with the 
ex. ression of any opinion at all. The case relates to 
defamatory imputations which are allegations of fact and not 
expressions of opinions. I need not therefore consider these two 


Exceptions. 
The last (Ninth) Exception is in the following terms : 


“Tt is not defamation to make an imputation on the. aan 
of another, provided that the imputation be made in goo 


i] i 


(1) Cr. Rey. Case No. 1145 Of 1947. 


é 


= 


~ 
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faith for the protection’ of the interest of the person making. 


it, or of any other person, or for the public good”. To get 
the benefit of ‘this’ Exception ‘the accused must prove that 
he acted in good faith and for the public good. He must 
establish both these points. There is certainly no good faith 
established in this case. The question has been dealt with 
‘very well by the learned Judge. If the accused were acting 
in good faith, one would have expected them to go to the 
Chairman of the Municipality and ask him for an explana- 
tion. Nothing of the kind was done. The accused relying 
upon anoynymous leaflets drew up a sort of a charge sheet 
against the chairman. Such conduct is clearly not in good 
faith. For this reason I hold that the Ninth Exception has no 
application. 


- 


In my opinion the charge has been fully proved and I discharge 
this Rule. 


A. K. G, Rule discharged. 
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ORIGINAL, CIVIL 
Before Mr. Justice P. B. Mukharji. 
SHAIKH MOHAMMED MATEEN 


y. 
BAIJNATH BAJORIA AND ANOTHER. * 


_ Calcutta Thica Tenancy Act (West Bengal Act II of 1949)—Proofs necessary 


Jor a defence under the Act—Object of the Act construed—Duty of the 
Court to interpret and construe what the statute lays down. 


The tenant in this case took a Jease of a vacant plot of land and built a 
structure thereon. By an amendment of the written statement defence under 
the Calcutta Thica Tenancy Act was taken. Question arose regarding the 
construction and application of the Calcutta Thica Tenancy Act in this 


particular case. The suit was one for possession of the said vacant plot 
of land ; 


Held (i) The Calcutta Thica Tenancy Act is nota charter of rights for 
the Bustee dwellers of Calcutta. 


(ii) Where a tenant takes a vacant land and then builds structure thereon, 
he does not ifso facto become a Thica tenant under the Calcutta Thica 
Tenancy Act. 


(iii) The Thica tenant under the Act must prove (a)a ‘system’ which is 
either the commonly known or a similar system and (b) that he ‘holds’ under 
that system. 


(iv) The Courts are not concerned with the principle or policy of legis- 
lation but have the supreme responsible task of applying and administering 
the Statute to the facts of each particular case that comes before the Courts 
and in so applying and administering the Statute the Courts have to interpret 
and to construe what the Statute lays down. 


Cases referred to :=— 


Murari Mohan Mukherjee v. Prakash Chandra Chatterjee (1); Sm. Suraj 
Jan Bibi v.. Banku Behary Saka (2). 


Suit for recovery of possession of premises No. 83 Lower 
Circular Road, Calcutta and for mesne profits. 

The material facts appear from the judgment. 

Mr. T. P. Das for the Plaintiff. 

Mesirs. G. K, Mitter and K. C. Mukherjee for the Defendant. 


*Origina] Side Suit No. 1992 of 1947. 


(t) (1949) 83 C. L. J. 285; 53 C. W. N. 640, 
(a) (1949) 84 C. L. J. 183. 


- 
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The judgment of the Court was as follows : 

P, $. Mukharji, J.:—This is a suit by the plaintiff for the 
recovery of possession of premises No. 83, Lower Circular Road, 
Calcutta, and for mesne profits. 


Nagendra Nath Das and Ramesh Chandra Bhowmick were the 
joint owners of 83, Lower Circular Road, which was a vacant 
plot of land. Bya registered lease, dated the 29th November, 
1943, the said owners Nagendra Nath Das and Ramesh Chandra 
Bhowmick let out the said vacant land to the defendants carrying 
on business in the name of National Motors for a term of 
3 years with effect from the rst December, 1943. The lease pro- 
vides that on the expiry of the said terms the defendants should 
deliver quiet and peaceful possession to the lessors. By a convey- 
ance, dated the th May, 1946, the said Nagendra Nath Das 
and Ramesh Chandra Bhowmick sold the said land to the plaintiff, 
Notice of the transfer was duly given to the defendants*and the 
defendants were asked to attorn and pay rent to the plaintiff. 
The defendants paid rent to the plaintiff thereafter until the 
determination of the said lease. The lease expired on the goth 
November, 1946. On the expiry of the lease demands for posses- 
sion were made by and on behalf of the plaintiff but the defen- 
dants did not comply with such demands. Hence this suit for 
possession. 


The lease, the conveyance and the correspondence between 
the parties including the letter of attornment will be found in 
the admitted brief of documents and correspondence marked as 
Exhibit “A” in this suit, The suit was filed on the 23rd of July, 
1947: 

The written statement was filed on the 25th November, 1947. 
The original written statement did not disclose very much of a 
defence except that it alleged that the said premises was not vacant 
land and that the defendants were. entitled to the benefits of the 
Calcutta House Rent Control Order and Ordinance which were 
in force at that time. Then followed a stage where the defendant 
Baijnath admitted through his Counsel that the said proparty was 
yacant land when it was let out. After that admission was made 
there was practically no defence to the suit. I directed that 
admission to be recorded in the minutes of this Court. 


Then came an application for amendment of the written state- 
_ ment when the suit was actually on the daily list for hearing. I 
allowed the amendment to be made even at that late stage and 
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even though it raised an entirely new defence. The order of 
amendment was made on the 4th July, 1949. By the new amend- 
ment the defendants raised the defence that the defendant was a 
Thica tenant under the Calcutta Thica Tenancy Act. 


The only maia issue raised in this case is: 


Is the defendant Baijnath Bajoria a Thica tenant in respect of 
the land at 82, Lower Circular Roag; Calcutta, under the Calcutta 
Thica Tenancy Act ? 


The other issue is about the mesne profits which will depend 
on this main issue. 


The onus of proving Thica tenancy being on the defendants, 
defendant Baijnath Bajoria called evidence first. 


On behalf of the defendant Baijnath 4 witnesses have been 
examined—Kamala Charan Banerjee, Shib Charan Saha, Baijulal 
Agarwalla and Hrishikesh Ghosh. On an analysis of the evidence 
given on behalf of the defendant Baijnath Bajoria I have come 
to the conclusion that he has failed to prove tbat he was or is a 
Thica tenant within the meaning of the Calcutta Thica Tenancy 
Act in respect of the land at 83, Lower Circular Road, I will 
state my reasons why I have come to that conclusion. 


Kamala Charan Banerjee is an employee of the defendant 
Baijnath Bajoria who says that he looks after all the affairs in 
connection with the premises No. 83, Lower Circular Road. In 
Question 36 he was asked about the nature of tenancy of his 
employer and his answer was tnat they were ‘I'hica tenants. But 
in answer to Question 37 to 39 from the Court he says that he 
calls the defendants Thica tenants because according to him thosé 
who take a vacant land on rent and build structures on the 
said land are called Thica tenants. In fact in answer to 
Question 40 he says that according to his interpretation of the 
word “Thica” he ts calling the defendants Thica tenants. I am 
afraid it is not a question of interpretation and specially an 
interpretation by this employee. It is always a question of fact 
whether in a particular case a tenant is a Thica tenant or not, 
In fact he realised the difficulty of the situation and in answer 
to Question 41 admits that the parties must mutually agree ‘before 
there can be a Thica tenancy but at the same time he admits that 
he has never seen the lease or does not exactly remember to 
have seen the lease. Finally in answer to Question 50 he says that 
when discussions were taking place and negotiations were going 
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on he saw the necessary papers but even then he cannot remember 
whether he saw the lease or not. 


The defendant Baijnath Bajoria has not come forward to give 
evidence himself and to support the evidence of this. witness, 
He, being the tenant, was in my opinion the best witness to say 
what was the agreement between the landlord and him and 
whether-under such agreement he was a Thica tenant. 


I cannot accept evidence of this witness where he tries to make 
his employer a Thica tenant on the basis of his own interpretation 
of the word “Thica” (Questions 40 to 44) and not on the facts. 
I co not consider this evidence satisfies the requirements of the 
Calcutta Thica Tenancy Act. When a tenant takes a vacant land 
and then builds structures thereon he does not fso facto become 
a Thica tenant under the Calcutta Thica Tenancy Act. If that 
were so, every lessee under an ordinary building lease whereby 
he takes a vacant land and agrees to build on it would become a 
Thica tenant under the Act. Neither the express language nor 
the intention of the Act justifies such a conclusion. A Thica 
tenant under the Act must prove (1) a system, which is either 
the “Commonly known system” or a “similar” system and (2) that 
he “holds” under that system. 


The evidence of Shib Charan Saha is that certain premises at 
Durga Charan Doctor Road are held by his wife as Thica tenant. 
His evidence is that premises No. 29/3, Doctor’s Lane where his 
wife is a tenant is held under Thica tenancy (Questions 36 and 37). 
In support of that statement certain rent receipts have been 
produced. But of all the rent receipts produced Exhibit r is the 
only series of rent receipts which bear the words “Thica tenant”, 
At the same time his evidence also is that he is nota Tnica 
tenant in respect of shop room on the same road being 32, Durga 
Charan Doctor Road. See his -answers to Questions 95 and 96, 
That shows that in the same locality and on the same road different 
premises were heli under different types of tenancy. I fail to see 
how the evidence of this witness that because 29/3, Durga Charan 
Doctor Road is held under Thica tenancy proves that the premises 
in Suit No. 83, Lower Circular Road should also be regarded ag 
held under Thica tenancy. Strictly speaking his evidence not 
only fails to prove the issue in this case but is also irrelevant. It 
is necessary to remark that he is also a witness who volunteered 
to give evidence without any subpoena and who has business deal- 
ings with defendant Bajoria. 
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The evidence of Baijulal Agarwalla is I consider entirely uses 
less. In examination in chief he does not prove the Issue at all. 
In fact in answer to Question 30 about the nature of his tenancy all 
that he says is that he took the land on rent and builta house 
of his own and that is all. Surely that is no proof that premises 
in suit No. 83, Lower Circular Road held under Thica tenancy. 
In answer to Question 42 in cross-examination when he was asked - 
who requested him to give evidence he came out with the state- 
ment that he was asked by the defendant Baijnath Bajoria to 
give evidence b-cause he was a Thica tenant residing in that 
locality. I must state here that he says he resides at 88, Lower 
Circular Road. According to him he never told defendants’ 
solicitor what evidence he was going to give in this suit. In 
answer to Question 47 he says that he holds receipts asa Thica 
tenant. But the receipts which he produced and are marked > 
Exs. 3.and 4 do not show that he isa Thica tenant. In specific 
answer to this Court to Questions 5o to 53 he says that he had 
no talk with defendant Bajoria as to whether he was a Thica 
tenant or not. ` It is incredible if that is so how he was called as 
a witness in support of the defendants’ case. I cannot rely on 
such evidence. Even if his evidence could be relied on in my 
judgment it is no proof whatever that premises 83, Lower Circular 
Road being the premises in suit is held under the same system 
of tenancy as that under which premises 88, Lower Circular Road 


is held. l 
The evidence of the other witness Hrishikesh Ghosh also 
completety fails to prove the defendants’ case. In fact in answer 
to Question 30 this witness says that he does not know what 
rights he has in the land on which he has built houses. 

Not one of the landlords in respect of any of these premises 
who are supposed to have given receipts to these witnesses has 
been called in corroboration of the evidence that‘these witnesses 
have given. i i 
= Section 2 of the Calcutta Thica Tenancy Act has been cons 
trued by me in Murari Mohan Mukherjee v. Prokash Chandra 
Chatterjee (1). I am still of the opinion as I then was thata 
tenant can only becalleda Thica tenant under some “system”, 
It may be the “system” which has the well known names men- 
tioned in the Statute or it may also bea “similar system”, But 
the “system” under which a tenant holds has to be established 


(1) (1949) 83 C, L, J. 285 j 53 G; W. N. 640, 
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by evidence. -I am told by learned counsel for the plaintiff that 
my view has recently been approved by the Court of Appeal and 
that decision Si. Suraj Jan Bibi v. Banku Behary Saha (1) 
has since been reported. The “commonly known” system men- 
tioned as Thica, Thica Masik Utbandi, Thica Masik, Bastu, are 
tenures commonly found in respect of agricultural lands and 
dealt with under the Bengal Tenaney Act. There is no evidence 
before me whether such system which issaid to be “commonly 
known” is at all prevalent in Calcutta. There is no evidence in 
this case of any “similar system” prevailing in Calcutta 


The framers of this Statute have obviously been inspired by 
the notions and ideas of tenancies and tenures familiar under 
the Bengal Tenancy Act as will appear from the use of such 
expressions as “Utbandi”’, “Bastu”, “Thica”, “Dakhal Basatkar” 
and “Record of Rights”, Reference to the Bengal Tenancy Act 
is also explicitly made in section 2 (6) of the Statute to define 
words and expressions used but not defined in the Statute. To 
import such notions and ideas a!though the Bengal Tenancy Act 
by its sections 1(3) (i) and (ii) specifically excludes Calcutta and 
to demand their application in Calcutta is a question relating to 
the principle and policy of legislation with which this Court is not 
concerned at all. If the Legislature says that principles of agri- 
cultural tenures and tenancies and their notions and ideas have 
to be applied in the city of Calcutta even though such tenancies 
are for manufacturing or business purpose” as in section 2{s) of 
the Thica Tenancy Act, the Court, in my opinion, must have 
to administer the Act: But this Court has the supremely respon- 
sible task of applying and administering the Statute to the facts of 
each ‘particular case that comes before it and in so applying and 
administering the Statute it has to interpret and construe what 
the Statute lays down. If the Statute provides that the application 
of the Act is to depend on certain facts it is for the Courts 
to examine and see whether such facts do exist, As the Statute 
provides that a Thica tenant is one who holds under the “Common- 
ly known” System or “Similar System” it is for the Courts to find 
as. a fact in each case whether such system exists before applying 
the Calcutta Thica Tenancy Act. Ifthe Legislature provides for 
the existence of certain facts without which the Act cannot be 
attracted and such facts are either too difficult or impossible to 
prove this Court is powerless to do anything in the matter to 


(1) (1949) 84 C. L. J. 183 (186), 
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resolve such a situation. The Court does not and cannot legislate 
but can only interpret. Learned Counsel for the defendant 
referred to the fact that the Act was intended to protect the Bustee 
dwellers of Calcutta. It is difficult to see why he- made that 
reference in the facts of this case which are not concerned with any 
Bustee at all I’ would not have mentioned this argument, but 
for the fact that itseems to me a common impression with the 
public and the litigants that the Calcutta Thica Tenancy Act is a 
Charter of Rights for the Bustee dwellers of Calcutta. The inten- 
tion of a Statute is to be gathered from the language used in the 
Statute read as a whole including its preamble and this Court does 
not deal with the problem from the point of view of what should 
have been expressed in the language but in fact is not. I do: not 
find any reference to Bustee dwellers in the Calcutta Thica 
Tenancy Act. If it were intended to protect them there was 
nothing -to prevent the Legislature from saying so because it would 
not have been either difficult or impracticable to define what a 
Bustee in Calcutta is. In fact -Bustee has been defined under 
the Calcutta Municipal Act. The sine gua non of a good legisla- 
tion is that those responsible for making the law should know 
(a) the subject-matter of the legislation thoroughly and adequately 
and (b) how to express their knowledge and intention in reason- 
ably and tolerat:ly clear language. Hasty legislations have become 
far too frequent and still hastier and constant amendments which 
they often inspire are not conducive to security or social 
order. ; 

The lease in this case does not describe the defendant as a 
Thica tenant. The tenant himself does not come to give evidence 
to say that he is a Thica tenant either under the commonly known 
system or under similar system. The witnesses he has called 
do not prove that premises No. 83, Lower Circular Road is held 
by the defendant as a Thica tenant. 

In my opinion the defendant has.failed to discharge the onus 
and has failed to prove that he is a Thica tenant within the mean- 
ing of the Calcutta Thica Tenancy Act. 

The plaintiff has led no evidence ón the point on the ground 
that Mr. T. P. Das, learned Counsel for the plaintiff, has contended 
before me that the onus has not been discharged by the defendants. 


It appears to me from the record and progress of the suit that 


‘the defence of Thica tenancy is not a genuine but an Inspired 


defence in this case, The facts did not inspire the defence and 


Vor. 85.) HIGH COURT. 


therefore it was not raised until at the latest possible stage. I 
have got the impression it was the Calcutta Thica Tenancy Act 
which inspired this defence. I£there was anything genuine about 
this defence I fail to see why it was not raised even when the 
Caleutta Thica Tenancy Ordinance being West Bengal Ordinance 
No. rr of 1948 which was published on the 26th October, 1948, 
inthe Calcutta Gazette came into -force and why the defendant 


waited till the 4th July, 1949, to make this new case which he has 
now failed to prove. 


The lease describes Baijnath Bajoria and Balmukund Bajoria to 
be lessees and this is not disputed by defendant Baijnath who has 
appeared and contested this suit. That lease is an exhibit in the 
suit Defendant No. 1 has appeared for defendant Balmukund 
Bajoria, who is the son of Baijnath to contest this suit, 


There will be, therefore, judgment for the plaintiff against 
both the defendants for possession of premises 83, Lower Circular 
Road and mesne profits at the rate of rent from the rst December, 
1945, until possession. The plaintiff is also entitled to the costs 
of this suit. . 

Messrs. Mitra & Mitra: Solicitors for the Plaintiff. 


My. C. C. Basu: Solicitor for the Defendants. 


SK Re Ce Suit decreed. 
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West Bengal Premises Rent Control Act (XXXVIII of 1948) section 1 Ui)— 
The words “occupation” and “premises,” meaning of-—“His own” in 
proviso (f) to section r1(1) of the Rent Act, construction of. 


The word “occupation” in proviso (f) of section 11(1) of the Rent Act 
isnot restricted to residence only. Occupation under the Act may be for 
the purpose of residence or: for the purpose of- business. Residence may 
be one of :the purposes of the occupation but need not necessarily be the 
only purpose. 


The Queen v. The Assessment Committee of St. Pancras (1) followed.’ 


Azee Meah v. JYeewa (2) and Balmakund knang, v. Hari Narain (3) 
referred to. 


:Smith v. Penny (4) distinguished. 


The word “premises” in the Rent Control Act is not confined to resi- 
dential premises. The Act applies equally to business premises, 


The words “his own” in proviso (f) to section 11(1) of the Rent Con- 
trol Act should be given a fair and liberal construction. The expression 
“his own” does not necessarily mean of the particular individual alone but 
must be interpreted to include the individuals family and dependents and 
such p rson or persons who may be essential and necessary for the pursose of 
such occupation. 


Tn determining what is family or a dependent or a person essential and 
necessary for occupation, it is not only -permissible but is proper and 
desirable for the Court to bear in mind the context of social order, the 


- habits and ideas of living and the religious and socio—religious customs of 


the community to which the individual concerned belongs and then come 
to a conclusion of the facts of each case. The location of a Deity in a room 
in the house where a Hindu plaintiff lives with family comes within the 
meaning of the words “his own occupation”. 


The Rent Control Act does not require an owner landlord to change 
and alter the nature and character of his house so that he may be able to do 
without a portion of it. 


*Original Side Suit No. 886 of 1940. 
(1) (1877) 2 Q. B. D. 581 (588). 

(2) [1924] A. I. R. Rang. 278. 

(3) [1949] A. I. R. Pat. 31. 

(4) [1947] 1 K. B, 230. 


N 
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.. Suit for possession of a house .No., 52 C Cornwallis Street, 
Calcutta. 


The material facts appear from the judgment. 
Mr P. P.-Ghosh for the Plaintiff. 

Mr, M. N. Ghosh for the Defendant. 

The following judgment was delivered by 


P. B. Mukharji, J.:—This is a suit for the possession of a 
house No. 52C, Cornwallis Street, Calcutta. The defendant was a 
„monthly tenant in respect of the said premises or a portion thereof 
at a rent of Rs. 45 per month. A notice to quit was served on 
the 25th January, 1949 requiring the defendant to quit and vacate 
possession of the house on the expiry of the month of February, 
1949. . 

The claim of the plaintif is on the ground pleaded in 
paragraph 2 of the plaint. That claim is that the plaintiff dena fide 
requires the house for her own occupation and also for the use and 
occupation of her husband who claims to have a right of residence 
in the said house. 


Mr. M. N. Ghoso appearing for the defendant has raised no 
other issue except on this point. The issue that he has raised is 
in the following terms :— 


Does the plaintiff dona fde require the house‘for her own occu- 
pation and for her husband’s occupation ? 


.Mr. P. P, Ghose appearing for the plaintiff accepted that 
issue, 


On behalf of the plaintiff, her husband Manindra Nath Deb 
and her brother Kartick Chandra Ghosh have given evidence. 
No one has given evidence on behalf of the defendant nor has the 
defendant himself appeared to give evidence. Mr. M. N. Ghosh 
for the defendant has not called any evidence on behalf of the 
defendant and has chosen to rely on the cross-examination of 
the plaintiff’s witnesses. 


The house in suit is a very small house on an area of 3 cottahs 
and 10 chittacks of land. It has five rooms altogether : two rooms 
and a covered verandah on the ground floor, two rooms on the first 
. floor and only one room onthe second floor. The house is a 
three storied building. The size of the rooms is barely 8 feet by 
ro feet. The house originally belonged to the plaintiff’s husband, 
Manindra Nath Deb. Manindra made a gift of this house to his 
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wife, the plaintiff, on rath December, 1945. The Deed of Gift 
has been exhibited in this suit and also appears in the agreed 
brief of documents which has been marked as Ex. B. In the Deed 
of Gift there is a provision reserving the right of residence in 
the said house to the grantor husband, Manindra Nath Deb during 
his life. 


The requirement of the plaintiff has been spoken to by 
Manindra Nath Deb. Manindra was a Station Inspector of Ticket 
Checkers and was in railway service. He retired on the 17th 
November, 1949. His evidence is that for medical reasons as 
well as for business purposes, he and his wife have to live in 
Calcutta. The business is carried on in the name of National 
Industries Corporation which is a business of manufacturing torch- 
light and dry cell batteries. It is further in evidence that it is 
an expanding business. It was started in 1947 with money 
advanced by the plaintiff and the plaintiff's brother, Kartick 
Chandra Ghosh, used to look after that business. Kartick still 
looks after the business but the plaintiff's husband has retired 
and has either joined the business or is going to be a partner in 
the business. Neither the plaintiff nor the plaintiff's husband 
has any other house in Calcutta. They are living at the present 
moment at Ranaghat in the District of Nadia where they are living 
in a rented house. 


In those circumstances and on the evidence I am satisfied that 
the plaintiff doxa side requires the house for her own occupation 
and also for the occupation of her husband. 


The real question that has been argued before me is whether 
the plaintiff requires the entire house for her own occupation and 
in that connection the point has been taken that “occupation” in 
proviso (f) of section re (1) of the Rent Act means only residence 
of the individual. It is to be observed that the plaintiff is the first 
wife of Manindra Nath Deb. There is no issue of the plaintiff, 
and the members of the family consist of only herself and her 
husband. There is a Deity Narayan Shila who has to be located 
in one of the rooms, According to the evidence which Manindra 
has given, the plaintiff proposes to place the Deity in the only 
room on the second floor and use one room as bed room and the 
other for kitchen or store on the first floor and the two rooms 
on the ground floor, inckuding the covered verandah, for the 
business. 


Von, 85.) HIGH COURT. 


Mr. M, N. Ghosh for the defendant has argued with consider- 
able force that location of a Deity and occupation for business 
purposes do not come within the meaning of the word “occupation” 
in section rr (1), proviso (f) of the Rent Control Act, 1948. 
According to him, the word “occupation” there means ‘residence’ 
and nothing else. FIle supports his argument by invoking the 
context in which the Act is passed and refers to the acute shortage 
of residential accommodation in Calcutta. It raises a very 


important question of considerable importance under the Rent 
Act, 


After a careful and anxious consideration I am unable to accept 
the contention of Mr. M. N. Ghosh on the question of construction 
of the word “occupation” in the section of the Act. The word 
“occupation” is not, in my judgment, necessarily residence. 
Residence may be one of the purposes of the occupation but need 
not necessarily be the only purpose. Occupation may be for the 
purpose of business. The word “occupation” has not in my view 
the same connotation as the word ‘residence’. Stroud in the 2nd 
Edition, Volume II, page 1311, of the Judicial Dictionary quotes 
the observations of Lush, J. in Tze Queen v, The Assessment Com- 
mittee of St, Pancras (1) to show the distinction between these two 
words. Lush, J. at p. 588 of the Report observes as follows :— 


“Occupation” includes possession as its primary element but it 
also includes something more. Legal possession does not of 
itself constitute an occupation.” 


In other words, there may be possession without occupation. 
I respectfully accept that view of Lush, J. as giving the proper 
interpretation of the word “occupation”. Burrows on Judicially 
Refined Words and Phrases, Volume 4, at page 12 observes that 
a limited form of occupation is residence., In other words, resi- 
dence is not the only form or type of occupation. The word 
used in the Statute is “occupation”, and I find nothing in the Act 
to restrict its meaning to ‘residence’ only as contended for by 
Mr. Ghosh. In a recent decision Balmakund Khatry v. Hari 
Narain (2), the Patna High Court in construing the word 
“occupation” in section rr (3) of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act of 1947, holds that the word 
“occupation” has been used in its ordinary dictionary sense, 
meaning the actual user of the property for the purposes for 


(1) (1877) 2 Q. B. D, 581 (588). 
(a) [1949] A. I. R. Pat, 31. 
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which it is meant, and it cannot be restricted in its- meaning by 
making it synonymous with residence and, in fact, there it is held 
that an owner of a Cinema house may be in occupation of the 
house without residing in it. In that decision Sinha, J., deals 
with a number of authorities on the point and I find myself in 
respectful agreement with the decision and I follow the same view 
in interpreting the Rent Control Act, 1948. A point of similar 
importance also arose, I find, in Azee Meah v. Jeewa (1), and 
the learned Judge at page 279 observes as follows :-— 


“Mr, Das further contends that if the plaintiff does require the 
room for the occupation of his journeymen that is not ‘occupation 
by himself’ within the meaning of the proviso-to section ro (r). 
To allow this contention would, I think, be to place too restricted 
a meaning on the words. A person occupying residential premises 
also occupies the kitchen and servants’ quarters attached thereto 
though he in person may never enter them. Occupation of ‘the 
dwelling house necessarily involves occupation of the necessary 
offices. The Act applies equally to business premises and where 
premises are occupied for the purposes of a person’s business they 
are occupied by that person himself even though he may himself 
only occasionally enter any particular part of them.” 


In my view that also is the proper interpretation of the word 
“occupation” occurring in the proviso (f) to section rx (r) of the 
West Bengal Premises Rent Control Act, 1948. Neither the pre- 
amble nor the definition of the word “premises” in section 2(8) 
of the Rent Control Act, 1948 in my opinion restricts the opera- 
tion of this Statute to residential houses only, and in my judgment 
the Statute is equally applicable to business premises. Occupation 
may be for business or residential purposes. 


Reference was made to an English decision in Smith v. Penny 
(2) where in construing the English Statute it is held that a 
landlord requires a house for occupation for “himsel” even if he 
requires it for the occupation of his wife and family and although 
he may himself be unable to live on the premises. In England 
the Statute that was construed there was Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, where the words 
used were “for occupation as a resldence for himself”. Iam 
not concerned here under the Rent Control Act with the 


(1) [1924] A. I. R, Rang. 278. 
(2) [1947] 1 K. B. 240. 
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expression “residence”. Indeed, the word “residence” has -not 
been used in the Act, but the expression that is used is the word 
“occupation”, 


Next it has been argued before me that the location of the 
deity in a room does not come within the Statute. That is an 
argument which depends on the interpretation of thé words “his 
own” in proviso (f) to section 11 (:) of the Rent Control Act. 
The words “his own” in the Act Should in my view be given a fair 
and liberal construction. The expression “His own” does not 
necessarily mean of the particular individual alone but must be 
interpreted to include the individual’s family and dependents and 
such person or persons who may be essential and necessary for 
the purpose of such occupation. In determining what is family 
or a dependent or a person essential and necessary for occupation 
it is not only permissible but it is proper and desirable for the 
Court to bear in mind the context of social order, the habits and 
ideas of living and the religious and socio-religious customs of 
the Community to which the individual concerned belongs and 
then come to a conclusion on the facts of each case. In this 
case I hold that the requirement of the plaintiff for location of 
her deity in one room in the house where she is going to live 
with her family does come within the meaning of the words “his 
own” occupation. 


A point later on was made by Mr. M N. Ghosh that the busi- 
ness spoken of is the business of a partnership of which the plaintiff 
had only a share and he apparently relied on the authority of 
the Rangoon case of Lim Chwe Htaw vy. Lu Lyaw Tat (1) 
where it appears to be suggested that because a landlord has a 
share in the partnership and the partnership proposes to occupy 
a part of the premises for the purpose of its business, the premises 
cannot be regarded as being required for occupation by landlord 
himself within the meaning and intention of section 10 of the 
Rangoon Rent Act. I am not called upon to Cecide this particular 
legal question in this case because on the evidence and facts of 
this case I am satisfied that the entire house which is only a small 
house with five rooms is required by the plaintiff for her own and 
her husband’s occupation. 


It is argued by Mr. M. N. Ghosh that in answers to questions 
157 and 158, the witness Manindra Nath Deb says that the rooms 
in the first floor and second floar would be quite enough ‘for resi- 

(1) [1924] A. L R. Ran, 277, 


— 


79 


Civin, 


1950. 
wey 
Puspa Lata Debi 
v. 
Dinesh Chandra Das, 





Mukharji, J. 


80 


CIVIL, 


ee 


1950. 
veva? 
Puspa Lata Debi 


v. 
.- Dinesh Chandra Das. 


Mubharji, J. 


—_ 


THE CALCUTTA LAW JOURNAL. [Vou. 85. 


dence. That may be’so. According to that witness, the ground- 
floor was required for business. Even ifit were not his. business, 
I do not consider that the entire groundfloor could be let out 
which consists of only two rooms whereas the plaintiff will have 
to live on the top. Nothing appears in evidence to suggest that 
there is any or proper arrangement of bath rooms, or other con- 
veniences of tap waters etc., or separate ingress and egress, sO as 
to make the house habitable in the Manner that is now being 
argued. Particularly as the defendant himself has not come 
forward to give evidence to challenge the evidence of the plaintiff's 
Witnesses and having regard to the fact that the defendant has 
not pledged his oath to contest the evidence that has been given 
on behalf of the plaintiff, I am not prepared to act on 
that suggestion. In my opinion the Rent Control Act, 1948 
does not require an owner landlord to change and alter the nature 
and character of his house so that he may be able to do without 
a portion of it. | 


Mr. P., P. Ghosh for the ani abandoned - his- claim for 
damages as laid in paragraphs 5 and 6 ‘of the plaint ‘and the only 
issue that was argued before me was the issue which I' have 
mentioned above. In the circumstances, I hold that the plain- 
tiff does dona fide require the house for her own occupation 
and that of her husband and I answer the issue in the 
affirmative. 


There will, therefore, be judgment for the plaintiff for posses- 
sion of the house No. 52/C, Cornwallis Street i in terms of prayér 
(1) of the plaint and for costs. 


Mr. P. L. Mitter» Solicitor for the Plaintiff. 
Messrs. Mitter and Ganguly > Solicitors for the Defendant. 


S. Ke Re Cs Suit decreed with costs. 
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SATYA CHARAN LAW AND ANOTHER.* 

West Bengal Premises Rent Control Act (XXXVIII of 1948), section 11(1) (b) 
(i) and (ti) and section 11(2) construed—“Law/fully subletting”, mean- 
ing of—Subletting during the pendency of a suit—Doctrine of 
lis pendens, if applicable—Section 52 of the Transfer of Properly Act 
(IV of 1882)—Requirement of section 12, sub-section 3 of the Rent Act 
is imperative— Notwithstanding anything contained in the Transfer of 

. - Property Act” in section 11 of the Rent Act, meaning of. 


Section 11({1) (b) (i) or (ii) of the Rent Act does not make sub-letting 
illegal! but is only a penal provision [preventing the person who commits 
breach of such prog'sions from claiming the protection and the benefits con- 
ferred under section 11 of the Act and disables such a tenant who has so 
sub-let in breach of section 11(1) (b) (ii) from resisting a decree for possession 
by his landlord. 


An analysis of the different provisions in section 11 of the Rent Act 
shows that except the certain specific class of subletting mentioned in 
section 11(2) of the Act which is made unlawful, the right to sublet} either 
under the Common Law or under the Transfer of Property Act still remains 
lawful and is in no way affected or modified by the Act. 


A tenant under the Common Law or under the Transfer of Property Act 
whose interest. is’ determined by the operation of a notice to quit cannot 
after the expiry of such notice sublet, But uncer the Rent Act notwithstand- 
ing such notice _to quit and provided the tenant complies with the provisions 
of the Rent Act he has still an interest in the movable property out of which 
an estate could be curved out by subletting, In that sense a statutory tenant 
or a tenant whose tenancy is aated by the Statute can sublet. 


Roe v. Russell (1) followed. 


. ° The opening words “notwithstanding anything contained in the Transfer 
of Property Act” of section 11 of the Act do not mean that the right to 
sublet is gone. They only mean that such provisions of the Rent Act which 
are in conflict with the Transfer of Property Act must prevail against the 
Transfer of Property Act but otherwise the provisions of the Transfer of 
Property Act which are not inconsistent with the Rent Act do remain in full 
force and are of full effect, 


If a tenant sublets pending suit for possession against him such sublett- 


ing pendente lite cannot prevail against the decree for possession which the 


* Original Side Suit No. 3798 of 1949. 
(1) [1928] 2 K. B. 117. . 
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landlord may subsequently obtain. The doctrine of lès pendens as embodied 
in section 52 of the Transfer of Property Act applies in such a case, 


It is not enough that a tenant should make attempts or best endeavours 
to pay or to deposit in accordance with the provisions of the Rent Act, 
The requirement of section 123) of the Act is imperative and must be strictly 
complied with by the tenant, if he wants to avoid a forfeiture under the 
Statute. He must in fact either pay or must deposit in accordance with 
the Act. 

Suit for declaration that the plaintiff is to be deemed to bea 
direct tenant under the defendant in respect of premises No. 72 
Nalini Sett Road, Calcutta and for perpetual injunction restrain- 
ing the defendant from executing a decree obtained from this 
Court in Suit No. 1293 of 1947 against Dutt Bhowmick and Com- 
pany in respect of the said premises. 


The material facts appear from the judgment. 
° a 

Mr. B. C. Dutt for the Plaintiff. 

Messrs. E. R. Meyer and Amiya K. Basu for the Defendants. 


The judgment of the Court was as follows :— 


P. B. Mukharji, J. :—This is a suit by the plaintiff for a 
declaration that he isto be deemed to bea direct tenant under 
the defendant Satya Charan Law in respect of premises No. 72, 
Nalini Sett Road, Calcutta at thesame rate of rent and onthe 


‘same terms and conditions on which the said premises were held 
- by defendant Dutt Bhowmick & Company. There is also a 


claim in the plaint for a perpetual injunction restraining the 
defendant Satya Charan Law from executing a decree obtained 
from this Court in Suit No. 1293 of 1947 against defendant Dutt 
Bhowmick & Company in respect of the said premises. 


The facts of the case may be briefly stated: The plaintiff 
alleges that at all material times Dutt Bhowmick & Company were 
the tenants under the defendant Satya Charan Law in respect 
of premises No. 72, Nalini Sett Road. The said tenants are 
alleged to have sub-let to the plaintiff a minor portion of the 
said premises consisting of 3 rooms in the first floor ata rent of 
Rs. 140 per month Defendant Satya Charan Law on the 8th of 
February, 1949 in Suit No. 1293 of 1947 against Dutt Bhowmick 


& Company obtained a decree against his tenants Dutt Bhowmick 


& Company. That decree was not obtained on the grounds 
mentioned under section r1(1) (f) of the West Bengal Premises 
Rent Control Act. Therefore, it is alleged by the plaintiff that 
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he has become or is to be deemed a tenant directly under the 
defendant Satya Charan Law. The pleading in the plaint is that 
the plaintiff was at all material times ready and willing to pay 
the rent payable by him. It is not alleged in the plaint that any 
rent has actually been paid to the defendant Satya Charan Law or 
any deposit has been made in accordance with the provisions of 
the Rent Control Act. 


Mr. Meyer appearing for the defendant Satya Charan Law 
raises the following issues :— 
Lssues s— 


(1) Is the plaintiff a sub-tenant in respect of the portion of 
the premises stated in the plaint : 


(2) If so, when did his sub-tenancy begin > 


(3) Was the sub-letting by defendants Dutt Bhowmick & Com- 
pany to the plaintiff lawful ? 


(4) Has the: plaintiffs interest, even if any, been ipso facto 
determined under section 12(3) of the Rent Control Act by reason 


of non-payment or non-deposit of rent for more than 3 consecutive l 


months ? 
There is an admitted brief of correspondence which is marked 
by consent as Exhibit A in this suit. 


” Mr. B. C. Dutt appearing for the plaintiff has accepted those 


i 


issues, VO 
Issues. Nos. T and 2. 


On the evidence it appears that the plaintiff holds rent receipts 
from defendants Dutt Bhowmick & Company from the month of 
April, 1948. A receipt has been disclosed and will be found in 
the admitted brief of documents, dated the 8th June, 1948, 
purporting to have been given by Dutt Bhowmick & Company to 
the plaintiff as house rent for the months of April and May, 1948, 
That is the earliest rent receipt that could be produced by the 


plaintiff to support his sub-tenancy under Dutt Bhowmick & | 


Company. Although he said in evidence that his sub-tenancy 
started from January, 1948, no rent receipts have been disclosed, 
and although he said that they were handed over to his Attorney, 
both his Counsel and his Attorney have stated that no other 
rent receipt was handed over by the plaintiff. On this evidence 
I hold that the sub-tenancy of the plaintiff started from April, 
1948. The receipt that I have referred to is plaintiff's document 
No. 7. 
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The evidence of the plaintiff as to whether he was a sub-tenant 
or not, apart from these rent receipts, is rather vague on the point. 
The plaintiff says that he was the Manager of Scientific Industrial 
Milk Product Company Limited who was really a sub-tenant 
under Dutt Bhowmick & Company, but that Milk Company left 
the premises in suit in July, 1947. From July, 1947 to April, 
1948 there is a gap which is not filled up on tbe evidence. In 
answer to questions from this Court (Questions rro to 115) when 
the plaintiff was asked that if the Company left in July, 1947, then 
what was the reason for the rent receipts being started in his name 
from January, 1948 which was 6 months later, the plaintiff said— 
and it was his case—that the rent receipts were granted in his 
favour after 6 months because one of the partners of Dutt Bhow- 
mick & Company was absent and therefore the receipts could not 
be granted in his name. But in answer to Question rr4, he defi- 
nitely stated to this Court that because the Milk Company was 
a tenant and because he was a Manager of the Milk Company, 
therefore he considered himself to be a tenant also of the premises. 
His answers to Questions 114 and 115 make that abundantly clear. 
Now, if that is so, there were clearly no arrangements about 
the plaintiffs tenancy with Dutt Bhowmick & Company. In Spite 
of this evidence, I accept the plaintifs contention on the basis of 
the rent receipts that he has disclosed and hold that he was a 
sub-tenant of Dutt Bhowmick & Company from April, 1948 and 
answer issues Nos. 1 & 2 accordingly. 


` Issue No: 3. 


The next-question that arises is whether the sub-letting by 
defendants Dutt Bhowmick & Company in April, 1948 to the 
plaintiff was lawful. a 


Mr. Meyer’s argument is three-fold on this branch of the case. 
First, he says that Dutt Bhowmick & Company sub-let the major 
portion of the said premises for more than 6 months and, therefore, 
Dutt Bhowmick & Company under section 11 (b) (i) could not 
resist a decree in ejectment. He asks me to hold on the evidence 
before me that therefore the sub-letting to the plaintiff must 
be regarded as unlawful. I am not prepared to accept that 
argument, 


I do not consider that section rr (r) (b) (i) of the Rent Act 
declares any kind of sub-letting to be unlawful. All that it does 
is to impose a penalty on a tenant who has sub-let for a period of 
more than 6 consecutive months the major portion and that penalty 
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is that in a suit for ejectment against him he will not be entitled 
to claim the protection and the benefits conferred under section rır 
of the Rent Control Act. That, in my opinion, does not mean 
that the particular provision in section 11(1) (b) (i) of the Rent 
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Act makes sub-letting unlawful. Similarly section 11(1) (b) (ii) of Satya Charan Law. 


the Act does not make the sub-letting illegal but is only a penal 
provision which disables a tenant who has so sub-let in breach of 
section 11(1) (b) (ii) from resisting a decree for possession by his 
landlord. In fact, an analysis of the different provisions in 
section tr of the Rent Act shows that except the certain specific 
class of sub-letting mentioned in sub-section (2) of section rı which 
is made unlawful, the right to sub-let is in no way affected or 
modified by the Act. Reference in this connection should be 
made to section rr (2) of the Rent Act, which provides that 
“notwithstanding anything contained in the Rent Act or in any 
other law for the time being in force it shall not be lawful after 
the commencement of this Act, for a tenant inferior to a tenant of 
the first degree to let in whole or in part the premises let to him 
except with the consent of the landlord and of the tenants of a 
superior degree above him.” That is the section which makes 
sub-letting by a tenant of the second degree unlawful except in the 
manner required by the statutory provision which I have just 
mentioned. Apart from this the right to sub-let, which is a com- 
mon law right and a right which can be exercised under the 
Transfer of Property Act, still remains lawful and valid notwith- 
standing the Rent Control Act, 1948 and that is the conclusion 
to which I have arrived on a construction and interpretation of 
the different sections of the Rent Act. The express mention of 
one form of sub-letting to be unlawful under section 12 (2) of the 
Act in my judgment preserves and protects other forms of sub- 
letting. Æxpressio unius est extlusto alterius. 

Secondly, Mr. Meyer’s argument is that in April 1948 when 
Messrs. Dutt Bhowmick & Co. sublet to the plaintiff the sub- 
lessor had lost their own interest in the premises by reason of 
of the fact thata notice to quit was given by Dr. Satya Charan 
Law on January 20, 1947. His argument is that with the expiry 
of the notice to quit, by which the defendants Dutt Bhowmick 
& Co. were required to vacate after the end of February 1947, 
the defendants Dutt Bhowmick & Co. could no longer sublet. 
The further fact is that in April 1948 when the subletting to the 
plaintiff is supposed to have taken place the Rent Act of 1948 was 
in operation. 


Mubharji, J. 
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Mr. Meyer contends that the Rent Act does not permit, sub- 
letting by a statutory tenant or more accurately a tenant who is 
entitled to remain on the premises and cannot be ejected by 
reason of the provisions of section rr of the Rent Act. I am 
ufable to accept that argument. Reference may be made to 
the English decision Xoe v. Russell (1). That is a decision which 
is against Mr. Meyers contention. At page 130 of that report - 
Scruttcn, L. J. observes. “I have come to the conclusion that 
the Rent Restrictions Acts contemplate that the statutory tenant 
remaining in possession might sublet part of his premises, subject 
to apportionment of the standard rent of the tenant’s premises, 
so as to prevent the subtenant from paying an extortionate rent. 
He cannot, however, assign his tenancy or the whole of the pre- 
mises, whether for value or not. Nor can he by a series of 
sublettings part with the whole of the p:emises which he holds 
as statutory tenant, though if he does so I desire to reserve the 
question of the position of the sabtenants”’. 

At page 136 of the report Sargant, L. J. makes similar obser- 
vations in these terms: “And sub-section r, head (b), of that. 
section, while making an assignment by the statutory tenant ora 
‘subletting or sublettings by him of the whole of his dwelling house, 
an event on which a judgment of ejectment may be made, 
obviously treats a mere subletting of partas an event which does 
not involve a liablity to forfeiture.” 

To the same effect are the observations of Eve, J. of the same 
Court. | 

A tenant whose interest has been determined by the operation 
of a valid notice to quit cannot in my judgment under the Com- 
mon Law or the Transfer of Property Act sublet after the expiry 
of the notice to quit. The reason is that after the expiry of the 
notice to quit his continued possession is wrongful and-is only 
‘that of atresspasser and therefore he has no lawful interest in 
the immovable property out of which he can carve out any estate 
by subletting. While under the Common Law or the Transfer 
of Property Act thatis the position itis notso under the Rent 
Control Act. A tenant under the Common Law or under 
the Transfer of Property Act whose interest is determined by 
the operation of a notice to quit and who thereafter continues 
in wrongful possession has.-ultimately to be evicted bya decree 
for possession but that decree for possession does not determine 
the tenancy as from the date of the decree but declares that ag 

(1) [1928] 2 K. B, 117. 
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tenancy had determined as from the date of the expiry of the CML: 
notice to quit and grants mesne profits until possession is obtained. ~ 1950, 
Under the Rent Act a notice to quit deës not determine the Monoranjan 
tenancy because he cannot be evicted by decree for possession Bhattacharjee 


by reason of section rr of the Rent Act provided even such a Satya Charan law. 
tenant complies with the requirements of that section. No decree . 46 sharji, J. 
for ejectment can in that event be passed against sucha tenant = 
even though he had been served with a notice to quit. The Rent 

Act provides that even then he can pay rent to the landlord or 

deposit rent with the Rent Controller. That means the Statute 

continues his tenancy on of course certain conditions. Such a 

Statutory continuance of the tenancy gives therefore to such a 

tenant an interest in the immovable property and once such 

interest is there, there is nothing in the Rent Act which takes 

away his right to sublet under the Common Law or the Transfer 

of Property Act. 

Mr. Dutt has argued that the opening words “notwithstanding 
anything contained in the Transfer of Property Act” would seem 
to suggest that the right to subletting is gone. I consider that 
argument to be unsound. Those opening words in my opinion 
only mean that such provisions of the Rent Act which are in 
conflict with tne Transfer of Property Act must prevail against 
the Transfer of Property Act. But otherwise the provisions of the 
Transfer of Property which are not inconsistent with the Rent Act 
do remain in force and are of full effect. 

The third contention of Mr. Meyer on this point is that in any 
event the sub-lessee of the plaintiff was subject to the doctrine of 
lis pendens. According to the plaintiff's case the sub-tenancy 
Started in 1948. At that time a suit was pending between Satya 
Charan Law as the plaintiff and Dutt Bhowmick as the defendants, 
being Suit No. 1293 of 1947 in this Court, Section 52 of the 
Transfer of Property Act provides that “during the pendency of 
any suit which is not collusive and in which any right to immov- 
able property is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any pariy to the 
suit or proceeding so as to affect the rights of any other party 
thereto under any decree or order which may be made therein, 
except under the authority of the Court or on such terms as it may 
impose.” The suit of Satya Charan Law against Dutt Bhowmick 
& Co. was a suit for ejectment and for possession of the 
property as well as for mesne profits and rent. In’ my opinion a 
suit for ejectment does come within the meaning of section 52 of 
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1950. right to immovable property is directly and specifically in question 
Monoranjan within the meaning and the language of the Statute. That being 
Bhattacharjee sọ Dutt Bhowmick & Co. could not transfer or deal with their 


Satya Charai Law. property or interest in their property by sub-letting so as to affect 
Mubharji, J. the right of Satya Charan Law. The decree in that Suit No. 1293 
— of 1947 against Dutt Bhowmick & Co. is dated February 8, 1949. 
1 accept Mr. Meyer’s contention on this point and hold that at 
any rate this sub-letting by Dutt Bhowmick & Co. cannot prevail 
against Satya Charan Law on the ground of lis pendens and on 
that ground I hold that the sub-letting cannot be regarded as 
_ lawful as against Satya Charan Law. In my judgment, if a tenant 
sub-lets pending suit for possession against him such sub-letting 
pendente lite cannot prevail against the decree for possession which 
the landlord may subsequently obtain. I therefore answer Issue 
No. 3 in the negative. | 





Issue No. 4: 

On this point I have no hesitation in holding that even if the 
plaintiff acquired any interest as a sub-tenant that interest has 
been determined under sub-section 3 of section 12 of the Act. 
The provision of sub-section 3 of section 12 is: ‘‘Notwithstanding 
anything contained in this Act or in any other law for the time 
being in force, if a tenant fails for three consecutive months to pay 
or deposit in accordance with the provisions of this Act any rent 

À payable by him in respect of any premises which has accrued 
due after the commencement of this Act, the interest of the tenant 
in such premises shall on such failure be ipso facto determined 
and he shall no longer be deemed to be a tenant.” 

Before the plaintiff can get a declaration from this Court that 
he is to be deemed to be a tenant under the Rent Act he has 
to satisfy this Court that he does not come within the mischief of 
sub-section 3 of section 12 of the Act. According to the case 
made before me by the plaintiff’s advocate Mr. Dutt the plaintiff 
became a direct tenant on the passing of the decree in ejectment 
on February 8, 1949, in Suit No. 1293 of 1947 under section 11(3) 
of the Act. Not a penny has been paid to the defendant Satya 
Charan Law. But evidence has been led to show that a money 
order was sent, which was refused. The money order was 
supposed to have been sent on March 17, 1949, and it is said 
to have been refused on April 2, t949. The date April 2, 1949, 
is supported -by a pencil endorsement, which the plaintiff says 
he wrote on the money order, which is Exhibit B in this suit. It 
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does not help the plaintiff at all even if the dates are correct. 
Even after the refusal the rent was not deposited in accordance 
with the provisions of the Rent Act. It is said in evidence by 
the plaintiff as well as by his pleader Lalit Mohan Das that actually 
a petition for deposit to the Rent Controller was made, but it 
was refused by the Rent Controller. I am not at all satisfied 
with the evidence of Lalit Mohan Das on this point. The papers 
Which he has produced and marked Exhibit C, are supposed to be 
a petition for deposit and a challan signed by the plaintiff. The 
petition bears no date, nor does the challan. The petition is not 
On stamped paper and it was not filed before the Rent Controller, 
Mr. Das has got no diary and no record But even assuming that 
evidence to be correct, the law as contained in the Rent Act 
does not excuse the plaintiff. If the landlord refused to accept 
any rent, then section 19 of that Act makes elaborate provision 
as to how rent isto be deposited and the plaintiff should have 
followed the provisions contained therein. It isan admitted fact 
that no rent has either been paid to the defendant Satya Charan 
Law or deposited -with the Rent Controller up till now except of 
course what has been paid without prejudice under orders of this 
Court in this suit. But at the date when the plaintiff filed this suit, 
even if he were at all a tenant at any time, his tenancy had been 
determined ifso facto by reason of section 12(3) of the Rent Act. 
It is said in argument by Mr. Dutt for the plaintiff that the plaintiff 
tried his best to contact defendant Satya Charan Law and made 
best endeavours to pay money to himor to the Rent Controller. 
But the law says that it is not enough that he should make 
attempts or best endeavours. He has either to pay or to deposit 
and that in accordance with the provisions of this Act. Ifhe 
has not been able to pay to Salya Charan Law- the only other 
alternative for him is to deposit under the provisions of the Rent 
Control Act. If he has nat deposited in accordance with the 
provisions of the statule then there is no relief for him. This 
requirement of the statute is imperative and must be strictly com- 
plied with by the tenant if he wants to avoid a forfeiture under 
the statute. I therefore answer this issue in the affirmative. 
In the circumstances the suit fails and is dismissed with costs. 


Messrs. Manuel Agarwallia & Co. : Solicitors for the Plaintiff. 
Messrs. Fox & Mondal : Solicitors for the Defendants. 


S: K. R. C. ; Suit dismissed with costs, 


89 


CIVIL. 


1950. 
Saeg 


Monoranjan 
Bhattacharjee 


v. 
Satya Charan Law. 


Mukharjt, J. 


9° THE CALCUTTA LAW JOURNAL, [VoL 85. 


Before Mr. Justice N. C. Chatterjee. 


Civin, BENGAL CENTRAL BANK LIMITED. 
1949 : z. 
August, : age BEZON & CO. AND ANOTHER.* 


Civil Procedure Code (Act V of 1908), section 148—Suit for recovery of money 
and declaration of charge—Preliminary decree—Final decree—Drawn 
up, completed and filed—Extension of time to pay the decretal amount— 
Jurisdiction of the Court to extend time. 


In a suit for recovery of money and declaration of charge on certain pro- 
perty a preliminary decree was passed. On final decree, time was allowed 
to the defendant No. 2 to pay Rs, 5000 within two months and the property 
would not be sold for another six months. 


On an application for extension of time to pay the amount, held Sec. 148 
of the Civil Procedure Code has no application when the period is fixed by 
the final decree. The Court had no power to extend time. 


Cases relied upon ; 


Dharmaraja Ayyar v. K. G. Srinivasa Mudaliar (1); Nawab Khajeh 
Habibulla v, Srimati Gota Asmater Khatun (2); Ko Kyan Swe v. U. Ba (3); 
Ganga Ratan v. Chandika Prasad (4). 

Cases not applied :— > 


Nanda Kishore Singh v, Ram Golam Sahu (5); F. C. Galstaun v. F, E. 
Dinshaw (6) ; Sew Kissen Bhattar v, Ratanlal Chamria (7). 


Application for extension of time by the Defendant No. 2. 


Suit for recovery of a large sum of money and for declaration 
of charge on certain Calcutta premises. 


The material facts will appear from the judgment. 
Mr. P. P. Ghose for the Applicant. 
„Mr. P. K. Sen for the Respondents. 


The judgment of the Court was as follows : 


*Application for extension of time under section 148 Civil Procedure 
Code in connection with Original Side Suit No. 1083 of 1947, 


(1) (1915) I. L. R. 39 Mad. 876. 
: (2) (1923) 27 C. W. N. 720-; A. L. R. [1923] Calc. 612. 
(3) [1935] A. I. R. Rang. 341. 
(4) [1924] A. I. R. Oudh 179; 741 C. 573. 
(5) (1912) I. L. R, 40 Cale. 955. 
(6) (1927) 31 C. W. N. 653. 
(7) (1947) 52 C. W. N. 209. 
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~a N. C. Chatterjee, J. :-~This suit was instituted for the reco- 
vary of a large sum of money and for the declaration of charge 
on certain Calcutta premises. The preliminary decree was passed 
on the 27th July, 1946. On February 1, 1949, on an application 
by the plaintiff Sinha, J. passed a final decree and directed that 
the property in question would not be sold in execution of the 
decree for six months. He further directed that if the petitioner, 
who is the defendant No. 2, paid a sum of Rs. 5,000 within that 
period, the said property would not be sold for another six 
months. 


The petitioner states that owing to the reasons set forth in 
his petition, he could not pay the sum of Rs. 5,000 within the 
period mentioned in the decree. He says that the defendant 
No. 1, who was his son-in-law and who was the real debtor, died 
in July 1949. He is negotiating with a party who is willing to 
advance Rs. 5,009 on the security of his Calcutta property. There- 
fore he asks that the time fixed by the said decree or order 
dated February 1, 1949, for payment of Rs. 5,000 be extended 
for another 2 months and leave be given to him to pay the balance 
of the decretal amount within six months thereafter. 


The question is, whether this Court has got any jurisdiction 
to make the order asked for. Mr. P. P. Ghose, Counsel for the 
applicant relies on section 148 of the Code of Civil Procedure. 
That section states as follows :— 


“Where any period is fixed or granted by the Court for the 
doing of any act prescribed or allowed by this Code, the Court 
may, in its discretion, from time to time, enlarge such period, 
even though the period originally fixed or granted may have 
expired.” 


In my view that section has no application when the period 
is fixed by a final decree of the Court. Here the decree allowed 
time for making certain payment and it was intended to be a 
final decree. I aminformed that the decree has been drawn up, 
completed and filed. In these premises I have no power to grant 
any further extension of time or to make any order which would 
be really an alteration or modification of the decree passed by 
Sinha J. Ihave no power to review my learned brother’s judg- 
ment or order or decree. In Dharmaraja Ayyar v. K. G. 


Srinivasa Mudaliar (1) it was held that section 148 of the 
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Cvit, Code does not enable a Court to extend time for doing any act 
1949. allowed by a decree. 
ee arate In Nawab Khajeh Hatibuilay. Srimati Gota Asmater Khatun 
oy, (:) a Division Bench of this High Court has held that the Court 
Bezon & Co, has no inherent power to amend its own decree so as to extend 


Chatterjee, F. time fixed by it, . 


In Ko Kyan Swe v. U. Ba (2) it was held that section 148 
can have no reference to orders of the Court embodied in a 
decree. 


In Ganga Ratan v. Chandika Prasad (3) it was held that secs 
tion 148 relates only to proceedings antecedent to the passing of 
the decree. After the final decree is passed, an order may be 
made for extension of time in execution proceedings by the execu- 
tion Court. But no execution proceedings have started yet and 
I have my doubts as to whether an execution court can make an 
order granting an extension of time in derogation of the final 
decree. Under Order 34, rule 4 (2) the Court may on good cause 
shown and upon terms to be fixed by the Court at any time before 
the final decree for sale is passed extend the time for the payment 
of the amount found or adjudged due. There is no such power 
after the final decree is passed. I therefore uphold the conten- 
tion of Mr. P. K. Sen that this application is not maintainable, 


Mr. Ghose has cited a number of cases. In Wanda Kishore 

. Singh v. Ram Golam Sahu (4) it was held that the High Court 

is competent to make an order to stay proceedings in execution 

of its decree in view of an application by the judgment debtor 

to the Judicial Committee for special leave to appeal to His 
Majesty in Council. 


In J. C. Galstaun v. F. E. Dinshaw (5) this Court held that 
in execution proceedings the Court could -defer execution in 
exercise Of its inherent jurisdiction in appropriate cases. I 
need not discuss all the cases which are not really relevant for 
the point in issue. The latest authority cited is Sew Kissen 
Bhattar y. Ratanlal Chamria (o) where a Division Bench has 
held that this High Court has inherent power to stay further 


(1) (1923) 27 C. W. N. 720; A. I, R. [1923] Cale. 6ra. 

(2) (1934) A. I. R. [1935] Rang 341. 

(3) (1923) A. I, R. [:924} Oudh, 179; 741. A, 573. 

(4) (1912) I. L. R. 40 Cale. 955. 

(5) (1927) 31 C. W. N. 653. = s 
á (6)_(1947) 52 C. W.. N, 209. 
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proceedings in a suit after a certificate has been granted for appeal 
to the Privy Council. Those cases cited by Mr. Ghose contemplate 
a different set of circumstances and can have no application to 
the present situation before me. 


This application is dismissed. The plaintiff will add the costs 
of this application to its claim. 


Mr P. N. Mitter: Solicitor for the Applicant. 
Mr, S. Sen s Solicitor for Respondants. 


S. K. H. Application dismissed. 


APPELLATE CRIMINAL, 


Before Mr, Justice T. J. Y. Roxburgh and Mr. Justice 
S.C. Lahiri. 


BASED SHEIK 
P., 


THE KING.* 


Criminal appeal—Confession extorted from accused by police Sub-Inspector— 
Marks of injury by police constables on the person of the accusea— 
Confession recorded by Magistrate mentioning it to be voluntary—~ 
Confession admitted into evidence by the Sessions Fudge—Indian 
Evidence Act (I of 1872), section So—Confession left to the Fury for 
consideration by the Judge—A patent error of law, 


As the Sessions Judge was of opinion, having regard to all the evidence, 
that the confession was induced by torture, his duty was not to leave the 
confession for the consideration of the Jury but to exclude it entirely from 
the evidence and though he has done his best to tell the Jury that the con- 
fession was worthless yet it wasa patent error of law in his procedure in 
leaving the confession for the Jury’s consideration at all. 


* Criminal Appeal No. 81 of 1949. ` 
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CRIMINAL. Appeal by the Accused. 
1949. The material facts will appear from the judgment. 
peas Mr. S. S. Mukherjee for the Appellant. 
The King. Mr. Bireswar Chatterjee for the Crown. 
The following judgment was delivered : 
November, 4. This is an appeal by one Based Sheik who has been convicted 


of dacoity under section 395 of the Indian Penal Code ona 
majority verdict of 4 to 1 and has been sentenced to four years’ 
rigorous imprisonment. 


The evidence against the accused may be briefly summarised * 
as follows: There were two eye witnesses who identified him. 
They had also previously identified him at a test identification 
parade. There was some evidence of association with his co- 
accused both before and after” the occurrence and there was 
evidence of a confession by the accuSed Based. 


The learned Sessions Judge has not properly dealt with the 
last piece of evidence, namely, the confession. He admitted 
the confession as evidence on the ground that he had accepted it 
as admissible as having been properly recorded by a Magistrate 
who had stated that he was satisfied that the confession was made 
voluntarily. The accused made a statement alleging torture by 
the police to extort the confession and there was some evidence 
of injuries found on him which the learned Judge considered 
supported this contention. The learned Judge thus placed the 
matter before the jury. 


“Theconfession was therefore admitted in evidence under section 
80 of the Indian Evidence Act. The section is explained. As the 
confession was taken in accordance with law the court shall presume 
it to be genuine and therefore I admitted the document in evidence 
as prima facie it looked as having been made voluntarily. But 
nevertheless it is for you, Gentlemen of the Jury, to consider the 
weight to be attached to it and to decide whether it is true or 
not andin doing so you should also consider whether it was 
made as a result of any torture, inducement or threat. The 
voluntary character of a confession is a mixed question of law and 
fact. You will exclude it altogether from considering if it appear 
to you not to have been made voluntarily, when you consider 
the question in connection with the truth or otherwise of the 
confession. You will consider the volitional character of the 
confession as detached from its credibility and in deciding its 
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truth, you can as a part of it consider whether it was voluntary. 
The first thing that struck me was that the Magistrate who 
recorded the confession did not question Based as to whether 
he was being ill treated or tortured or whether any body had 
offered any inducement or threat to him. So the Magistrate did 
not duly caution the accused before he recorded the confession. 
Based had made a somewhat long statement before you and it is 
fresh in your mind. He stated that the Investigating Sub-Inspector 
Moni Babu entered the lock up with two police constables and 
asked bim to implicate Guljar, Nirode, Kalu and Hedayet and 
four or five others, but he denied. Then he was abused and 
under the orders of Moni Babu the two police constables fisted 
him and assaulted him with ruler mercilessly asa result of which 
he sustained an injury on the upper pina of the left ear. Then 
he was given capsicum smoke to inhale and he was hung up with 
his head downwards tied by his legs toa rod. Then he consented 
to say whatever he was wanted to say Then he again retracted. 
Then a constable pierced an iron nail inside the sole of his left 
foot. Then he consented to confess. On the following morning 
he was again given capsicum smoke to inhale and he was almost 
senseless and then even after he was taken to Court room, Moni 
Babu threatened him from outside and during the temporary 
absence of the Magistrate came into the Court room and exhorted 
him to confess just as he had been tutored. Gentlemen, you 
should remember that the statement of the accused is not made 
on oath but it is a mere statement. Nevertheless you should 
consider for what it is worth. It contains serious allegations 
against the investigating Sub-Inspector. It is torture. But ona 
petition filed by his mother on 3rd June, 1948 after her interview 
iu the Sub Jail with Based in which she complained about injuries 
on Based, the S. D. O. directed a medical examination and P. W. 
No. 16 Dr. Pal examined him on 3rd June, 1948 and found (1) 
one prick mark at the inner aspect of the sole of the right foot 
through which a little pus came out on squeezing (2) one little 
swelling mark 1/3 x 1/6” ‘on the upper margin of the pina of 
the left ear (3) one ulcerated abrasion on the inner side of the 
lower part of the right leg 134” above the ankle joint. The doctor 
also said that Based complained of pain in the back and chest. 
He added that the duration of the wounds were 5/7 days and so 
these might be caused on the 28th May night. He said that 
injury No. r might be caused by a pointed weapon and others 
by a blunt substance. So the medical evidence corroborates 
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the statement of the accused. Based had also pain in the chest 
and back. According to the Magistrate he insisted.on making 
confession to the Magistrate. He insisted confession which shows 
that he was unable to wait in the Court room. Lyons in his 
jurisprudence and Modi in his jurisprudence have both stated that 
capsicum smoke is a common form of torture in India and this 
is a great irritant. You will consider whether the pain in the chest 
and back were not due to the inbalation of capsicum smoke. It 
is true that he did not complain of any torture before the Magis- 
trate on 29th May, 1948 nor did he make any complaint in the 
time of the T. I. Parade on 2nd June, 1948 01 to the Jail Doctor 
before he was medically examined. But the facts in this case 
are telling. Based stated that he was pricked on his left foot. 
But the medical evidence is that there was a prick mark on his 
right foot. You will consider whether Based was not mistaken in 
Making the statement. 

Gentlemen, I have placed before you all the facts bearing upon 
the volitional nature of the confession. The confession-is read 
out but you will consider whether it was true „and in deciding its 
truth you will take into consideration its volitional character. 
Under section 24 of the Indian Evidence Act a well-founded 
conjecture reasonably based upon circumstances disclosed in the 
evidence is sufficient for you to exclude the confession because it 
is idle to expect the accused to prove torture threat or induce- 
ment and in most cases it is difficult. If there is any conflict 
or doubt as to the manner in which the confession was obtained 
the accused should be given the benefit of that doubt and in the 
present case I have no hesitation in directing you that you should. 
hold the confession to have been extorted by the police by severe 
torture and threat and in that view of the matter you should totally 
exclude it from your consideration. Supposing you disagree with 
me, which I do not think you will, it would be my duty also 
to say what value you will attach toa retracted confession. As 
against Based who made the confession and then retracted it, 
it should not be acted upon unless it’ is corroborated in material 
particulars, that is, unless you can hold that he was been properly 
identified by Subodh and Panchurani at the T. I. Parade and 
unless you can hold that he was seen in the locality immediately 
before and after the occurrence. As against his co-accused Kalu, 
Guljar and Hedayet, its value is ##/and the word means what it 
says, and unless there is other evidence which can stand on its own 
legs the. retracted confession of a co-accused should not in any 
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way be used to support a conviction. It comes to this therefore 
that as against the other accused, if you cannot believe the 
recognition of Kalu by Subodh and of the identification of Guljar 
and Hedayet by Pachurani, there is an end of the matter and 
the accused persons must be acquitted. I have cautioned you 
that you should be very slow to accept the identification of Kalu 
by Panchurani for, if Kalu had snatched away the necklace from 
her neck, Subodh would have been able to recognise him. So, 
unless you can believe the recognition of Kalu by Subodh he too 
must be acquitted.” 

It appears from this that the learned Judge has to some extent 
misunderstood the effect of the provisions of section 80 of the 
Indian Evidence Act. It is clear that his own opinion was, having 
regard to all the evidence, that the confession had been induced 
by torture. His duty therefore, in the circumstances, was not 
to leave the confession to the jury but to exclude it entirely from 
the evidence. It is true that the learned Judge while leaving the 
confession to the Jury for consideration, has done his best to tell 
them that it is worthless but there is a patent error of law in his pro- 
cedure in leaving the confession for the Jury’s consideration at all. 

From the rest of the charge it is evident that the learned 
Judge himself was not satisfied with the evidence of identification 
as regards the present accused. The matter was complicated by 
the fact that the accused had a defective eye and there was also 
evidence that he was a man well-known in the locality. The 
learned Judge was clearly impressed by these facts because the 
complainant in the case had failed to name the present accused in 
the first information report although he did state therein that one 
of the dacoits was a man with a defective eye. The evidence is that 
there are two such men well-known in the locality. 

The only question that remains for us to consider then is 
whether we should order a retrial, or deal with the matter ourselves 
On the evidence as it stands. If we take the latter course, we 
should see no reason to differ from the view of the learned Judge 
that the evidence was in the circumstances not reliable to support 
the conviction. On the whole we think that the proper course 
in the case is not to order a retrial. 

- We accordingly allow the appeal, set aside the conviction and 
sentence passed on the accused and acquit him of the offence and 
direct that he be set at liberty at once, 

S. C. Appeal allowed : 
Conviction and sentence set aside. 
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CRIMINAL REVISION. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice. 


PACHA ALIAS NARAN NASKAR 
AND ANOTHER 


J. 


THE KING 
(ON THE COMPLAINT OF KHAGENDRA HALDER).* 


Criminal trial—Investigation by police ordered by Magistrate—Code of 
Criminal Procedure (Act V of 1898), sections 156(3), 190—Procedure 
where Magistrate takes cognisance and where he does not—Charge sheet 
when can be submitted by police—Proceedings based thereon, if illegal. 


In a case where the Magistrate takes cognisance of the offence, 
examining the complainant and sends the complaint to the police for 
investigation and report and the police thereafter submits a charge-sheet and 
proceedings are based thereon, such proceedings would be wholly without 
jurisdiction. l 

If the Magistrate does not take cognisance but merely forwards the 
complaint to the police for investigation and for taking cognisance he 
acts under section 156 (3) of the Code of Criminal Procedure and a charge- 
sheet can be submitted by the police and proceedings can be based 
thereon. i 


- Petition for revision by the Accused. 

The material facts will appear from the judgment. 

Mr. Binode Behary Halder for the Petitioners. 

Mr. S. S. Mukherjee for the Opposite Party. 

Mr. Sambhunath Banerjee (Sr.) for the Crown. 

The following judgment was delivered : 

Harries, C. J. :—This isa petition for revision of an order 
of the learned magistrate whreby he declined to hold that certain 
proceedings were void ad initio. 

A complaint was made to a learned magistrate by one Khagen- 
dranath Haldar alleging that the present petitioners had set fire 
toa stack of strawon December, 19, 1948 and that they were 
guilty of offences under the Indian Penal Code. It is clear from 
the order sheet that the Magistrate took no action at all except 
to send the complaint to the officer in charge of the Mandirbazar 
Police station for taking cognizance. In fact that is the allegation 
made in paragraph 2 of the petition. 


~ *Criminal Pevision Case No. 635 of 1949. 
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The Police investigated and eventually framed a charge-sheet 
and the case proceeded in court based-.on the charge-sheet. 
Later it was suggested that the whole of the proceedings were 
void ad initio because the Magistrate had acted wrongly and 
reliance was placed ona number of. authorities including a very 
recent authority of this court to which I am a party. 


It is quite clear that a magistrate may order an investigation 
by the police and it appears to me that that was all the magistrate 
did in this case. Section 156 (3) expressly provides that any 
magistrate empowered under section 190 may order such an 
investigation as mentioned in the preceding sub-sections of that 
section. 


The Magistrate of course can also take cognizance of the 
offence, examine the complainant and if necessary send the com- 
plaint to the police for investigation and report. Ifas a result of 
such an order the police submit a charge-sheet and proceedings 
are based thereon, such proceedings, according to the recent 
authorities, would be wholly without jurisdiction. However, if 
the Magistrate does not take cognizance, but merely forwards the 
complaint to the police for investigation and for taking cognizance 
he acts under section 156(3) of the Code of Criminal Procedure 
and a charge-sheet can be submitted by the police and proceedings 
based thereon. 


The view of the learned Magistrate in this case cannot possibly 


be assailed and accordingly the petition fails and is dismissed. 
The Rule is discharged. ` 


S. C. Kule discharged. 
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Before Sir Arthur Trevor Harries, Kt, Chief Justice. 


CRIMINAL. KUNJA LAL CHAKRAVARTY 
opam bars Ri - THE KING.* 


Criminal Trespass—Mischief—Indian Penal Code (Act XLV of 1860), 
sections 426, 44y—Finding of a Criminal Court, if can operate as 
res judicata in a subsequent criminal case between the parties—Knowledge 
gained by local inspection by a Judge or Magistrate when not referred 
to by witnesses, if evidence—Entry by one joint tenant, if trespass 
against another joint tenant—Removal by one joint tenant of fencing 
illegally set up by another joint tenant, if amounts to mischief—Record 
of Rights—Entry of name of another person—The complainant allowed 
the entry to remain unchallenged for 10 years—Record of Rights is a 
strong evidence against exclusive possession of the complainant and 
cannot be summarily rejected by Magistrate. 


The findings of a Civil Court may operate as res judicata between the 
parties. But the findings of a Magistrate in an assault case far from operat- 
ing as res judicata between the parties are not relevant even in any other 
dispute between the parties. Such findings are wholly inadmissible. 


A Judge or a Magistrate may view a locality to enable him to appreciate 
the evidence. But what he sees is not evidence in the case and he is not 
entitled to make any deductions whatsoever from what he himself sees and 
which was not referred to by any other.witness. 

It is not trespass by one joint tenant to enter upon property held jointly 
and if one joint tenant had no‘right to erect a fencing for his exclusive 
possession the removal thereof by another joint tenant does not amount 
to mischief, 

The Record of Rights is a very important piece of evidence and cannot be 
dismissed by the Magistrate in a summary way in a case for establishment of 
exclusive possession of a joint tenant who allowed the entry of the name of 
another joint tenant regarding the same plot to remain unchallenged for 
ten years and it is a strong evidence against the said joint tenant. 


Petition for revision by the Accused. 


Petition of complaint for offences under sections 426 and 447 
of the Indian Penal Code. 


The material facts will appear from the judgment. 


Messrs. Se S. Mukherjee and Pritibhusan Barman for the 
Petitioner. 


Mr. J. M. Banerjee for the Crown. 


*Criminal Revision Case N O. 619 Of 1949. 
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The judgment of the Court was as follows :— 


Harries, C. J. :—This is a petition for revision of orders of 
the Court below convicting the petitioner of offences under sec- 
tions 426 and 447 of the Indian Penal Code. Under section 426 
the petitioner was sentenced to pay a fine of Rs. 40 and in default 
of payment to undergo simple imprisonment for one month. 
Under section 447 no separate sentence was passed. 


The case arises out of a family dispute relating to two plots 
Nos. 83 & 86, in the survey record. According to the complaint, 
the opposite party was in sole possession of these two plots. 
On August 19, 1948, he alleges that the petitioner together with 
others carrying lathis forcibly entered upon these plots and tore 
down fencing and damaged certain trees. A complaint was there- 
fore made for criminal trespass and mischief. 


Shortly, the defence was that the plots in question were the 


joint property of the complainant and members of the petitioner’s 
family and that all the petitioner did was to take steps to prevent 
the complainant from fencing off this property to establish a right 
to exclusive possession of the same, 


The first point the Magistrate had to consider was, who was 
in possession of these two plots. The deciding factor is not title 
but possession ; but frequently a finding as to title can help in 
arriving ata conclusion asto who is in possession. The case 
for the complainant was that these two plots together with other 
land formed part of an estate which was partitioned in 1948 and 
that in that partition the complainant had been allotted plots 
Nos. 83 and 86. The defence denied any such partition and 
their case was that these plots together with other land still 
remained joint. The question whether a partition took place or 
not was therefore of some importance and the complainant 
actually called a wilness P, W. 7 who stated that he was one of 
the persons who actually carried out the partition. In cross- 
examination, however this witness made a most devastating 
statement. According to him in the partition the complainant 
was only allotted one plot, whereas five plots were allotted to 
members of the petitioner’s family. If that evidence be true then 
quite clearly plots Nos. 83 and 86 could never have been allotted 
to the complainant. The learned Magisrate gets over the diffi- 
culty by saying that this statement of P. W, 7 must have been a 
slip of the tongue, because he had said otherwise in examination 
in chief. The purpose of cross-examination isto elicit the truth 
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by testing a witness’ evidence, and damaging admissions in cross- 


‘examination cannot be got rid of merely by stating that they were 


mere slips of the tongue. This statement of P. W. 7 however it 
is lo.ked upon throws considerable doubt upon the case for the 
complainant that there ever was a partition or that if there was, he 
was allotted plots Nos. 83 and 86. 


The learned Magistrate also considered the judgment of 
another learned Magistrate in a Criminal case for assault which 
the complainant brought against the mother and certain other 
relations of the petitioner. How this criminal case and the 
findings in it could be relevant to the investigation in the present 
case Tam wholly unable to understand. The judgment in that 
criminal case could only be admissible in evidence to establish 
two facts ; the first being that there was such a case and the 
second being that in the case the accused were or were not con- 
victed as the case may be. The learned Magistrate seems to 
think that the finding of the other Magistrate in the criminal case 
amounts toa declaration that the complainant was in exclusive 
possession of these plots. Civil Courts in proper proceeding may 
grant declarations of title and the findings of such civil courts 
may operate as ses judicata between the parties. But the find- 
ings of a Magistrate in an assault case far from operating as ves 
judicata between the parties are not relevant even in any other 
dispute between the parties. Such findings are wholly inadmis- 
sible. As I have stated, the learned Magistrate has laid great 
stress on the findings of the assault case and that in itself would 
be quite sufficient to vitiate the Magistrate’s judgment in the 
present case. 


The learned Magistrate viewed the property in question some 
seven months after this occurrence. A Judge or a Magistrate 
may view a locality to enable him to appreciate the evidence. But 
he can decide nothing as a result of what he himself sees. In 
short what he himself Sees is not evidence in the case and for a 
very good reason; the Judge or Magistrate cannot be cross- 
examined. The Judge or Magistrate, however, can visit a place 
in order to appreciate the evidence which has been given. 


The learned Magistrate in this case noticed certain features, 
the sprouting of trees and the existence of some platform from 
which he made certain deductions. He is not entitled to make any 
deductions whatsoever from what he himself sees and which was 
pot referred to by any other witness, - | 
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Ut seems that the petitioner has filed a civil suit in connection 
with another plot,’ plot No. 87, which lies on the north of plot 
Nos. 83 & 86 and is contiguous with these two plots. The claim 
is that plot No. 87 is ejmali. The learned Magistrate seems to 
think that this civil suit has been filed as a counterblast to the 
declaration which the complainant had already obtained at the 
hands of the Magistrate that he was in sole possession of these 
plots. I would like to remind the learned Magistrate that the 
Proper forum for these disputes is a Civil Court which can grant 
a declaration and not a Criminal Court which can make no decla- 
ration of any kind. . 

The suggestion of the defence is that the complainant erected 
fencing around these two plots in order to create evidence for 
himself in the Civil suit pending. If there was evidence in the 
Civil suit that plots Nos. 83 & 85 were fenced off that would go 


some way to defeat the petitioner’s cise that they were joint. The - 


defence case was that in order to prevent this creation of evidence 
they entered upon the property which was held by them jointly 
with the complainant and demolished the fencing. If that be 
the true state of affairs I cannot see how the petitioner could be 
convicted of criminal trespass or mischief. If the land was joint 
the complainant had no right whatsoever to fence the plots and 
the petitioner would be fully entitled to enter upon the place and 
remove the fences. No question of trespass could arise because 
the petitioner was as much entitled to enter upon these plots as 
the complainant, and in any event I do not think it could be said 
that he had any of the necessary intents. The intent, if the 
defence is true, was to remove manufactured evidence and not to 
annoy the complainant. Be that as it may, it is not a trespass by 
One joint tenant to enter upon property held jointly. Further, 
if the complaint had no right to erect this fencing, I do not think 
how it could be said that removing it would amount to mischief. 
It was removed to prevent the creation of false evidence, if the 
defence version be true. Whether trees were damaged or not it 
is difficult to say. But I do not think that criminal charge would 
lie at the instance of one co-sharer because the other co-sharer 
might have damaged slightly some trees. 

Upon the evidence in this case I am not satisfied that the 
complainant proved beyond reasonable doubt that he was in 
exclusive possession of these two plots. The Record of Rights 
is against him and in a Civil Court that would raise a formidable 
presumption against the complainant which he would have to 
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rebut. It must be remembered that the Record of Rights is a 
document which is the result of prolonged and exhaustive enquiries 
in which all interested in the land are entitled to their say and 
are entitled to urge their case. It is only after such exhaustive 
enquiries that the Record of Rights is published and it is because 
the whole process is so exhaustive and thorough that the law gives a 
presumption of accuracy to any-entry contained therein. The 
Record of Rights is therefore a very important piece of evidence 
which cannot be dismissed in the summary way in which the 
learned Magistrate dismisses it from his consideration in this case. 
Another important factor is that the entry in the Record of Rights 
had been in existence for about ten years and no attempt had been 
made by the complainant to have it altered, if the entry was 
inaccurate. This is also a factor which must be considered. The 
learned Magistrate seems to have thought that the cormphinant 
had not taken steps to rectify the register because of carelessness 
or negligence. But the fact that this record has been allowed 
to remain unchallenged for ten years is also a strong evidence 
against the complainant. 

In arriving at his conclusions it appears to me that the learned 
Magistrate has taken into consideration matters which are wholly 
inadmissible and irrelevent such as previous findings of a brother 
Magistrate. He has also failed, I think, to appreciate the weight 
which should be attached to pieces of evidence such as the 
Record of Rights that admit of no doubt whatsoever. For these 
reasons I do not think that the decision of the learned Magistrate 
can be sustained. 

The judgment of the learned Sessions Judge in revision is not 
very helpful. He merely states that the Magistrate had the points. 
to be considered in mind and having gone through the record he 
sees no ground for interference. 

The order of the learned Magistrate must therefore be set 
aside ; and the question arises whether there should bea new 
trial. It appears to me that this dispute can only be satisfactorily 
decided in a Civil Court and a suit in which the points are 
involved is already pending. I do not think that a Criminal Court 
is a Court which can decide these difficult questions and that being 
so, I do not order a retrial. 

In the result, therefore, this petition is allowed, the convictions 
and sentence are set aside and the petitioner is acquitted. The 
rule is made absolute. 

S, C Rule made absolute. 
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APPELLATE CIVIL. 
Before Mr, Justice G. N. Das and Mr. Justice B. K. Guha. 


PROVINCE OF WEST BENGAL AND ANOTHER 
P. 


BHOLANATH SEN AND on}HIs DEATH HIS HEIRS 
BONOMALI SEN AND ANOTHER.* 


Appeal—Execution of decree for amount of Court fee by Province of Bengal 
—Substitution of Provinces of East Bengal and West Bengal in place 
of Province of Bengal after the “appointed day’’—Attachment of 
security deposit of G. P. Notes by judgment-debtor Jor costs in Privy 
Council appeal, if can be made in execution of another decree after 
disposal of Privy Council appeal—Code of Civil Procedure (Act V of 
1¢08), section 60—What properties are liable Jor attachment—Property, 
connotation of—G. P. Notes, if property and if liable to attachment— 
Power of depositor regarding the deposit, 


Inspite of the fact that the deposit is earmarked for a specific purpose, 


the depositor still retains a disposing power which he may exercise for his 
benefit. i 


The word ‘property’ in section 6o of Civil Procedure Code is used ina 
wide sense and does not mean only porprietorship but includes any right or 
power in respect of the same, 


+ 


The security deposit is liable to attachment in execution of a decree, 


Mohant Shantha Nand Gir Chela v. Mohant Basudevananda (1) and 
Jagdish Narain Singh v. Mt Ramsakul Kuer (2) approved. 


Ramiah Aiyar v. Gopalier (3) and Goananga Behari Basak v. Manindra 
Nath Das Gupta (4) referred to, - 


Chitrabani Ltd. v, P Kesava Aghan (5) distinguished. 


The Provinces of East and West Bengal are to be automatically subs- 
tituted for the Province of Pengal in the appeal which was pending on the 
appointed day, under the Indian Independence (Right, Property and Liabi- 
lities Order 1947. 


*Appeal from Original Order No. 6 of 1947, against the order of TPs 
Mukherjee Esq., Subordinate Judge, and Additional Court at Alipore in 
Mis, Case No. 12 of 1946, dated the 23rd September, 1946. 


(1) (1930) A. I R. [1930] All, 225 F B. 
(2) (1928) I. L. R. 8 Pat. 478. 

(3) (1918) I. L. R. 41 Mad. 1053. 

(4) (1933) 58 C. L. J. 222. 

(5) (1949) 53 C, W. N. 832, 
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Civit. Appeal by the decree-holder. 
1949. Petition for execution of decree for court fees due. 
Wrest Benga ‘The material facts will appear from the judgment. 
Bholanath Sen. Messrs. Chandra Sekhar Sen and Jagneswar Majumdar for the 
—_— Appellant.. 
My Mad. Asir for the Appellant, Province of East Bengal. 
i Mr. Siti Kantha Lahiri for the Respondents. 
The following judgments were delivered : 
September, 20. G. N. Das, J. :—This is an appeal by the Province of Bengal 
Ea against an order, dated 23rd September, 1946 passed by Mr. J. P. 


Mukherjee, learned Subordinate Judge, 2nd Additional Court, 
District 24-Parganas dismissing an execution case started by 
appellant. 


The facts are as follows :— 


Bholanath Sen, Predecessor-in-Interest of the respondents and 
Tulshimanjuri Dasi filed a suit in forma pauperis, being Title 
` Suit No. 69 of 1949 against Rajlakshmi Dasi and Nabani Gopal 
Banerji. On 31st June, 1941 the suit was dismissed and under 
the provisions of order 33 rule 11 of the Code of Civil Procedure, 
a decree for payment of Rs, 2484-12 as being the court-fees which 
would have been payable to the Government, had the plaintiffs 
not been permitted to sue as paupers, was passed against the 
plaintiffs in favour of the Government. 


In 1900 the said Bholanath Sen had borrowed a sum of 

Rs. 3000 from Jogendranath Das on a mortgage. In 1911, Jogendra 
sued to enforce the mortgage. The Court, however, passed a. 
money decree in favour of Jogendra. Jogendra preferred an appeal 
to this Court on sth June, 1917, this Court allowed the appeal and 
passed a preliminary mortgage decree. Bholanath Sen preferred an 
appeal to His Majesty in Council, which was numbered Privy 
~ Council Appeal No. 126 of 1917. Bholanath Sen deposited 3% 
per cent. Government Promissory Notes of the face value of 
Rs. 4,0c0 as security for cost of the said Jogendra Nath Das, 
in the said Privy Council Appeal. The Privy Council Appeal was 
dismissed with costs. On 23rd November, 1918 a final mortgage 

- decree for Rs. 43,0co odd was passed in favour of Jogendra. The 
decree was executed and the mortgaged properties were sold on 
6th October, 1936 and purchased by the decree-holder Jogendra 
for Rs. 79,000 the dues of the mortgagee being about Rs. 85,000 
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on that date. The sale was confirmed on 29th May, 1939. The 
decree-holder auction-purchaser took possession through Court on 
zoth February, 1940. The Bengal Money Lenders Act having 
come into force, the judgment-debtor Bholanath Sen instituted 
proceedings under the said Act for re-opening of the said mortgage- 
decree and for incidental reliefs. On 26th February, 1944 the 
learned Subordinate Judge directed the decree to be re-opened 
and a new preliminary decree for Rs. 43,000 was passed, but no 
instalments were granted. Both Jogendra and Bholanath appealed 
to this Court. The appeals were disposed of on the 26th April, 
1944 and this Court directed a preliminary decree to be passed 
for Rs, 28,826 which was made payable in 10 annual instalments 
commencing with 3rd January, 1945. | 


Meanwhile on 25th August, 1942 the Province of Bengal 
executed the decree for Rs. 2484-12 as passed in Title Suit No. 69 
of 1939 against Bholanath Sen and Tulsi Manjuri Dasi and prayed 
for realisation of the same by the attachment of 3% per cent, 
Government Promissory Notes for Rs. 4000 deposited by Bholanath 
Sen as a security for costs of the respondent Jogendra Nath Das 
in Privy Council Appeal No. 126 of 1917. This was registered as 
Title Execution Case No. 39 of 1942. “On 15th March, 1944, 
Ajit Nath Das, one of the respondents in Privy Council Appeal 
No. 125 of 1927 filed an application under order 21 rules 52 and 58 
of the Code of Civil Procedure for. releasing the said Government 
Promissory Notes from attachment by the Province of Bengal. 


This gave rise to Miscellaneous Case No. rı of 1944. The. 


Miscellaneous Case was dismissed on and August, 1944 on the 
ground that as the first instalment had not fallen due, the claimant 
had no lien on the said 334 per cent, Government Promissory 
Notes and the latter could not be released from attachment. No 
suit has been filed by the claimant under order 21 rule 63 of the 
Code of Civil Procedure. 


On 6th March, 1946 the judgment-debtor Bholanath Sen filed 
a petition of objection under section 47 and prayed that the 
Government Promissory Notes be released from attachment and 
the execution case be dismissed. This was registered as Misce- 
llaneous Case No. 12 of 1946. The learned Subordinate Judge 
by his order, dated 23rd September, 1946 allowed the Miscella- 
neous Case on the following grounds :— 


(1) The mortgagee respondents in the said Privy Council Appeal 
have a lien on the said Government Promissory Notes, 
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(2) The said Government Promissory Notes were earmarked 
for a certain purpose, viz., the payment of the cost of the said 
Privy Council Appeal and cannot be utilised for any other purpose 
unless the said costs are paid. 

(3) The order in the claim case was made on the footing that 
the first instalment had not then become due and is not 
conclusive. | 


On 2nd January, 1947 the decree-holder Province of Bengal 


‘preferred this appeal against the said order. 


Mr. Sen, the learned Senior Government Pleader appearing for 


- the appellant pressed the following points :— 


(1) Even assuming that the lien of the respondents in the said 
Privy Council Appeal subsisted, there was no bar to an attachment 
of the said Government Promissory Notes. 


(2) The lien in fact does not subsist, because the Privy Council 
Costs are now incorporated in the re-opened decree which created 
charge only on the mortgaged properties. 

(3) The order passed in the Claim Case is binding on the 
judgment-debtor. ) 

Mr. Siti Kantha Lahiri for the respondents raised three prelimi- 
nary objections :— 

(1) The petition filed by the kapui judgment-debtor really 
came under order 21 rule 58 Civil Procedure Code and no appeal 
lay against the order following the same. 


(2) The appeal cannot proceed in the absence of Tulsimanjuri 
the co-judgment-debtor. 


(3) The decree under execution cannot be now executed by 
the Province of Bengal which has ceased to exist since the appoint- 
ed day (15th August, 1947). 

The first objection must be overruled as the objection to attach- 
ment is at the instance of the judgment-debtor and not of a 3rd 
party. The case comes within section 47; vide Mulla’s Civil Proce- 
dure Code, r1th Edition, page 188. 


The second objection is also without any substance. The 
Goverment Promissory Notes sought to be attached were depo- 
sited by Bholanath Sen alone. The reliefis claimed against him 
and on his death, his successors-in-interest who are parties to 
the appeal as respondents, 
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The third objection requires careful consideration. 


Section 3(t) of the Indian Independence Act, 1947 provides 
that as from the appointed day 


(a) the Province of Bengal, as constituted under the Govern- 
ment of India Act, 1935 shall cease to exist, and 


(b) there shall be constituted in lieu thereof two new Provinces, 
to be known respectively as East Bengal and West Bengal. 


Section 3 of the Indian Independence (Right, Property and 
Liabilities) Order, 1947 provides that the initial distribution of 
rights, property and liabilities would be governed by the provisions 
of the order subject to any agreement between the two Dominions 
of India and Pakistan, or the Provinces concerned, and to any 
award of the Arbitral Tribunal. 


Sections 4, 5, 6 relate to the distribution of land, goods, coins, 
bank notes and currency notes, 


Section 7 deals with distribution of all property other than land, 
goods, coins, bank notes and currency notes, 


The effect of section 7(2) is to vest in His Majesty for the joint 
Purposes of the two Dominions of East Bengal and West Bengal 
all such property which was held for the purpose of the Province 
of Bengal. It is admitted on both sides that the decree which 
related to court-fees payable in respect of a suit in Alipur, for 
Bengal was held for the purpose of the Proyince of Bengal ; as 
such, the decree automatically vested, as from the appointed date, 
in His Majesty for the Province of East and West Bengal. 


By section 12(2) of the order, therefore, the Provinces of East 
and West Bengal would be automatically substituted for the 
Province of Bengal in this Appeal which was Pending ‘on the 
appointed day and the appeal shall continue as such. 


The above result is, by reason of section 3 Of the order, subject 
to any agreement between the two Vominions.or Provinces Or any 
award of the Arbitral Tribunal. 


No such agreement has been placed before us and we are not 
aware of the terms of such an agreement, if any. 


As the interest in the decree has been automatically transferred 
to the Provinces of East Bengal and West Bengal, both the Pro- 
vinces are to deemed to be appellants. The learned Senior Govern- 
ment Pleader, for the Province of West Bengal represents one of 
the appellants viz, the Province of West Bengal. We gave time 


169 


CIVIL. 


1949. 


Province of 
West Bengal 


v. 
Bholanath Sen, 


Das, J. ° 


IIO 


; Province - of 
West Bengal 


y. 
Bholanath : Sen. 


° 


CIVIL. ` 


1949. 
ww 


- Das, d. 


- 


THE CALCUTTA LAW. JOURNAL. [Vou. 85. 


to the Province of East-Bengal to appear. Mr. Asir has appeared 
for the Province of East Bengal and represents the latter. Mr. 
Asir has accepted the position taken by the Province of West 
Bengal. 

We shall now proceed to deal with the contentions raised on 
behalf of the appellants. ~ 


The security deposit was made for the purpose ‘of enabling 
the respondents to England to realise the cost whlch may. be 
awarded to the latter in case the appeal fails. Even, if the appeal 
fails, the costs decreed may or may not exhaust the deposit. In 


‘the latter case, the surplus is available for’ the eyes: 


(depositor). 
If the appeal succeeds, the whole of the deposit remains at the 


disposal of the depositor. 

Section 60 of the Code of Civil Procedure enumerates the 
properties liable to attachment, namely lands... s-. „all other 
saleable property, moveable or immoveable of the jadement-debtor 
over which or the profits of which, he has a disposing power 
which he may exercise for his benefit, whether the same be held 
in the name of the judgment-debtor or by another person in 


trust for him or on his behalf. 


The enumeration is subject to certain Provisos which are not 
applicable in the present case. 
The effect of the security deposit, as stated already, is: not to 


take away entirely the disposing power of the‘depositor. ‘Inspite 


of the fact that the deposit is ear-marked for a specific power, 
the depositor still retains a disposing power which he may exercise 
for his benefit. The extent of the power is dependent ~on certain 
contingencies. The fact that the G. P. Notes deposited are 
endorsed in the name of an officer of the court did not affect the 
question. The word property is used ina wide sense and does 
not mean only proprietorship but includes any right or power in 
respect of the same, ‘The effect of the attachment is merely to 
prevent private alienation and to subject the attached property to 


claims enforceable under the attachment. 
In my opinion, the security deposit in liable to attachment in 
execution of a decree. — 
This view is supported by the decision in Mohani Shantha 
Nand Gir Chela v. Mohant Basudevanand (1). l 


(1) (1930) A. 1. R. [1930] All. 925 (244-245). 
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The view is also supported by the decision in Jagdish Narain 
Singh va Mt. Ramsakul Kuer (1). In that case money was depo- 
sited by an insolvent as security for costs of an appealto His 
Majesty in Council. The deposit was attached by a creditor. 
It was held that the attachment was valid, the only effect is that it 
is subject to the result of the appeal. 


Mr. Lahiri relied on the case of Ramiah Atyar v. Gopalter (2). 
In that case a debtor in order to prevent his arrest by the creditor, 
deposited the claim of the plaintiff. The money so deposited was 
attached by another: person who had obtained a decree against 
the depositor, The latter was adjudicated an insolvent. It was 
held that the money deposited was charged with the dues of 
the plaintiff, but the attachment effected was good, the rights of 
the attaching creditor and the official receiver were however 
subject to the said charge. Mr. Lahiri also relied on the case of 
Goananga Behari Basak v, Manindra Nath Das Gupta (3). This 
case turned on the question of priority between a mere attaching 
judgment-debtor, the official receiver and a person in whose favour 
an order had been made by a Court to bring the money into 
Court. 


The cases cited by Mr. Lahiri do not therefore militate against 
the view taken by me. 


The decision in Chstrabant Lid. v. P. Kesava Aghan (4) did not 
decide the point before us. 


The frst contention raised on behalf of the appellant therefore 
succeeds. 


‘It is not necessary to express an opinion on the second conten- 
tion as we are not in a position to ascertain, on the materials 
before us, how far the judgment-debtor has fulfilled the terms of 
the re-opened decree. We may observe, however, that the mere 
passing of the re-opened decree had not the effect of extinguishing 
the security for costs of the Privy Council. 


The third contention is not of substance, the claim was filed by 
one of the decree-holders and the order made was not a final 
one. E i 

(1) (1928) I. L. R. 8 Pat. 478. 

(a) (1918) I. L. R. 41 Mad. 1053. 


(3) (1933) 58 C. L. J. 222. . 
(4) (1949) 53 C. W. N. 832, 
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The result, therefore, is that this appeal succeeds, the decision 
of the Court below is set aside and the execution case will 
proceed. 


In the circumstances of the case, the parties will bear their own 
costs. 


B. K. Guha, J. e—I agree. 


S. C : l Appeal allowed. 
Order of Trial Court set aside. 
The Execution Case to proceed. 


ORIGINAL CIVIL 


Before Mr. Justice S. N., Banerjee. 


KASHI PRASAD AGARWALLA 
2 Y. 
H. W. JONES.* 


Provident Funds Act (XIX of 1925), section 3(2)—Construction of—Whether 
a Receiver can be appointed of provident fund amount which stood to the 
credit of the deceased judgment-debtor at the time of his death—Provi- 
dent fund rules—‘Special contribution” to a provident fund under 
the rules, meaning of. , 


On an application for setting aside an ex parte order appointing receiver 
of a certain provident fund money : 


Held, that the amount in the provident fund which is still in the hands of 
the Railwsy Company has vested in the applicant and has ceased to bea 
part of the assets of the deceased judgment-debtor and as such is not liable 
to be attached in execution nor receiver in execution can be appointed of 
that fund, 


*A pplication for setting aside an ex parte order, dated 2and March, 1949 
in connection with Original Side Suit No. 514 of 1947. 


= 


_ VOL. 85.] HIGH COURT. 


Cases referred to :— 


Hindley v. Joynarain (1) ; Percy Woody. Mrs Samuel .(2); Baramdeo i 


Pandey v. Mrs. F. Smith (3) and Ahmad Abdul Rajak v. Jamala Bint 
Mehdi (4). 

Application by the Defendant for setting aside an ex arte order 
made on 2znd March, 1949 appointing receiver of a certain 
Provident Fund Money. 


The material facts appear from the judgment. 
Messrs. D. N. Sinha and P, Mandal for the Applicant. 
Mr. Sanat Mukherjee for the Respondent. 
The judgment of the Court was as follows : 


S. N. Banerjee, J. :—This is an application for setting aside 
an es paste order made on March 22, 1949, appointing Receiver 
of a certain Provident Fund Money. 


The matter was mentioned to me on March 24, 1949, and 
I directed that the order should not be drawn up for a week, 
In the meantime this application was made. 


The petitioner is the widow of one Jones who in his life time 
was a senior Engine Driver in the East Indian Railway. 


On August 29, 1947 the plaintiff obtained a decree against the 
petitioner’s husband. The decree-holder made an application for 


execution of the decree on which the order was made as aforesaid 
on March 22, 1949. 


The question is whether a Receiver can be appointed of a 
Provident Fund amount which stood to the credit of the deceased 
judgment-debtor at the time of his death. 


The solution depends upon the construction to be given to 


section 3 (2) of the Provident Funds Act of 1925 and the deter- 
mination of the effect thereof. 


It is unnecessary to discuss the matter in detail inasmuch as, 
Rankin, J., in an illuminating judgment [Hindley v. Joynarain (1)] 
has discussed the scope and effect of an analcgous section. That 
case, was a decision under the Provident Funds Act (Act IX of 
1897) as amended by section 2 of the Provident Funds (Amend- 
ment) Act, 15903. In that case His Lordship held construing 


(1) (1919) 24 C. W. N. 288, 

(2) (1942) A. I. R. [1943] Nag. 333. 

(3) (1939) 44 C. W. N. 636. 

(4) (1935) A. I. R. [1935] Bom. 234; 156 I, C. 630. 
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oes section 4(2) of the Act that a Railway Provident Fund was not 

1949. liable to attachment at the instance of a creditor of the subscriber 

l Kashi iPrasad - ‘though the subscriber dies without leaving any issue or widow 

ote as on the death of the subscriber the fund ceases to be his 

H. W. Jones. -assets.: 
Banerjee, F. ‘The Act of 1928 was passed to amend and canonar the law 


“st. ££ 


relating to Government and other Provident Funds. ‘Section 3(2) 
of the Act of 1925 corresponds to section 4(2) of Act of 1897, as 
amended .by the Act of 1903, but is more comprehensive. The 
section was construed, by the Nagpur High Court in Percy Wood vy. 
Mrs. Samuel (1), in which it was held, “under section 3 (2), 
the sum standing to'the credit ofa subscriber on his death vests 
:in the dependants’ and ‘so forms [no part of the assets | of the 
.deceased subscriber.: :The Court has no jurisdiction to ‘appoint a 
Receiver to receive the funds or any part of them from the defen- 


: dants.”, The judgment of Rankin, J., was relied on. 


In Baramdeo Pandey v, Mrs. F. Smith (2), Sen }. held “in order 
that section 3(2) of the Provident Funds Act may apply there must 


‘ be.some provision under the rules of a Provident Fund providing 


for payment to the dependant: of the subscriber. There is no bar 
_ to the peeve ofa Receiver in respect of Provident Fund 
.money.”, In that case the money was lying to the credit of the 
; deceased with the Calcutta Tramways Co, Ltd., in the Provident 
“Fund. Under the rules of the Calcutta Tramways Co. Ltd., 
“B”, Provident Fund, there was no provision for payment to any 
' dependant of the subscriber. So, His Lordship held section 3(2) 


` did not apply. | 


In the present case there are rules, namely, rules 1336 and 


` 1338 which authorise payment to. the dependant referred to in 


section 3(2) of the Act of 1925. . 


_. There is also another case at P. 637. Where Mc Nair J. 


at 
= 


observed ; “Once the Provident fund money is paid by the 
company, it loses the character of a compulsory deposit and 
- mây be attached in’ the hands of the party to whom it has SORN 
- paid.” ` 


‘In the present case the Provident money is still in the hands of 


the company. Therefore, that case has no application. 


(1) (1942) A. I. R. [1943] Nag. 333. 
(2) (1939) 44 C. W. N: 636, 
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section 3(2) of the Act of 1925 it was observed “section 3 says that 1949. 

the fund vests in the, dependant and exempts it from . any debt Kashi Prasad 

which the deceased himself may have contracted or which the Agarwalla 


Ve 
dependant may have contracted before the death of the subseriber. H. W.. Jones. 
That being so, if: is clear that it does not form part of the estate of Banerjee, J. 
the deceased”. 1e 


It was contended on behalf of the decree holder that the e Ors 
amount of the special contribution referred to in Rule 1336 (i) ee 
of the Provident Fund rules; doesnot form a part of the Provi- 
dent Fund and .as such does not vest in the dependant ,and is 
liable to satisfy the decree and may be attached ora Receiver 
may be appointed, in execution of the sum which represents the 
amount of..the special contribution. This contention is based 
upon a misconception.of the meaning of the expression -“special 
contribution” -to a provident fund, which is a contribution made 
to the Provident Fund Account; when the controlling officer is 
satisfied inter alfa, that the service of the subscriber has been 
good, efficient and faithful (Rule 1334). But, none, ‘the less it is a 
part and parcel of the Provident Fund. Therefore, there is no 
substance in this contention. ~ or 


i In the circumstances, I hold that the amouht in the ‘fund, 
which is still in the hands -of the Railway Company has 
vested in the-applicant and has ceased to be a part of the assets 
of the deceased judgment debtor and as sitch is not-liable to be 
attached in execution nor a’Receiver in execution can be appoin- 
ted of that. fund. _ Therefore, the order made on ‘March’ 22, 1949 
is. recalled . and the application, for execution Is “dismissed. But 
there will be.no order as to the costs. 


"Messrs. Sanderson & TORIES ` Solicitors fór miea oalicanis 
` Messrs, H. P. Diitt & Co. Sdlicitors for the Respondent. ` 


S. K. RG Application granted. 
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PRESENT.: Lord Oaksey, Lord Macdermott, Sir Madhavan 
Nair and Sir John Beaumont. 


JADUNATH ROY AND ANOTHER 


a 


0. 


KSHITISH CHANDRA ACHARJYA CHOUDHURY 
AND OTHERS. 


[On APPEAL FROM THE HicH COURT OF JUDICATURE 
AT Fort WILLIAM IN West BENGAL. | 


Bengal Money Lenders Act (X B. C. of 1940), section 36 (1) proviso (ti)—“A 
suit to which this Act applies’, interpretation of—Section 2 Sub- 
section (22)—Suit for recovery of money lent on mortgage—Substantially 
a suit for money—Mortgage suit—After preliminary decree final deeree 
for sale passed—Mortgaged properties sold under the final decree— 
Personal decree for balance of the decretal sum, pending—Section 36(1) 
proviso (it), tf applicable. 


The predecessor-in-interest of respondents took loans on two mortgages, 
dated August 16, 1918. The mortgagees instituted on March 10,{926a 
title suit to enforce the two mortgages, a preliminary decree for sale was 
passed on April 4, 1929 and the final decree for sale on September 13, 1929. 
On March 10, 1930 the sales of the mortgaged properties were held in execu- 
tion which were confirmed in 1932 and 1935 and the purchasers took delivery 
of possession by March 9, 1936 and on December 13, 1937 a personal decree 
for the balance of the decretal dues was passed. In execution of this decree 
the personal properties were sold on August 8, 1939 and delivery of possession 
taken on July 6, 1940 but this personal decree had not been satisfied. 
The Act came into operation on September 1, 1940 and the respondents 
applied on December 9, 1940, during pendency of execution of the 
personal decree, for re-opening the transaction and decree passed in the said 
title suit : 


Held, that the suit, though for the enforcement of mortgages, is substan- 
tially a suit for money and this aspect of it should be kept in mind in 
considering the question whether the decree-is fully satisfied by the mere 
sale of the property and that the satisfaction of the decree under 
the Act has reference to the amount of money realised in execution of the 


decree. 


Just as the suit is one for money, so the decree passed in the suit is 
substantially a decree for money, though the preliminary decree for sale 
directs the sale of mortgaged properties in the event of non-payment of the 


decretal amount. 
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In working out a claim by mortgagee the three decrees viz. the prelimi- 
nary decree, the final decree and the personal decree for any balance, are not 
three different and distinct decrees but they are, for the purposes of the Act, 
connected and should be treated asa single money decree. As the personal 
decree was being exected the decree representing the mortgage debt is not 
fully paid or treated as paid and it arises out of ‘‘a suit to which this Act 
applies”. 


Mritunjoy Mitra v. Satish Chandra Banerjee (1) approved. 


Privy Council Appeal No. 3 of 1948 from a judgment and 
decree of the High Court of Judicature at Fort William in West 
Bengal, dated 29th June, 1944 affirming with certain variations 
the order and decree, dated 25th August, 1941 and roth May, 
1943 respectively in Miscllaneous Case No, 18 of 1940 passed by 
the Subordinate Judge at Alipore. 

Appeal by the Mortgageeecreditor. 

Application by mortgagor-debtor under section 36 of the Bengal 
Money-lenders Act to reopen the transaction and decree passed in 
Title Suit No. 121 of 1927. 

The material facts will appear from the judgment. 

Sir Herbert Cunliffe, K. C. and Mr G. Simonds for the 
Appellants. 

Mr. S. C. Isaacs for the Respondents Nos. 1 and 2. 

'C. A. V, 

Their Lordships’ judgment was delivered by 

Sir Madhavan Nair :—This is an appeal from the judgment 
and decree of the High Court of Judicature at Calcutta, dated 
29th June, 1944, affirming, with certain variations, the order, 
dated 25th August, 1941 and the decree, dated roth May, 1943 
in Miscllaneous Case No. 18 of 1940 passed by the Subordinate 
Judge at Alipore. 

The appeal arises from a petition made by the respondents for 
re-opening certain mortgage decrees obtained by the appellants 
respectively on 4th April, 1929, 13th September, 1929 and 12th 


December, 1937 (in Title Suit No. tzt of 1927). The right to` 


re-open the decrees was claimed under section 36, Bengal Money- 
lenders Act (Bengal Act X of 1940) herein referred to as 
“the Act”. 


The material provisions of section 36 of the Act are these : 


(1) I, L. R. [1944] 2 Calc. 376 ; 48 C. W., N. 361. 
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“36, (r) Notwithstanding anything contained in -any law for 
the time being in force, if.in any suit to which this Act applies 
the. Court has reason to’ believe that the ex-rcise of one or more of 
the powers under this section will give relief to the borrower, it 
shall exercise all or any of the following powers as it may consider 
appropriate, namely shall— a a a 

(a) re-open any transaction: and take an account between the 
parties ; l 

% * * — * * 


A 


(c) release the borrower of all liability in excess of the limits 
specified in clauses (1) and (2) of section 30 ; - 
% * % x s 


Provided that in the exercise of these powers -the Court shall 
not— 

(i) i f j 

(ii) do anything which affects any decree of a Court other than l 
a decree in a suit to which this Act applies which was not fully 
satisfied by the 1st day of January, 1939. 


* 


Explanation.—A decree shall not, for the purposes of this 
section, be deemed to have been fully satisfied so long as there 
remains undisposed of an application by the -decree-holder 
for possession of property purchased by him in execution of the 
decree. 

(2) If in the exercise of the powers conferred by sub- section A ) o. 
the Court reopens a decree, the Court— 


(a) shall, after affording the parties an opportunity of being: 
heard, pass a new decree in accordance with the provisions of. 


this Act. `- ` i 
eo % + % * 


(3) This section shall apply to any suit, whatever its form may 
be, if such suit is substantially one for the recovery of a loan or 
for the enforcement of any agreement or cue) in respect of a 
loan or for the redemption of any such security.” 

* x * % * : 

The question for decision in this appeal is whether in' 
the circumstances of the case the respondents are entitled to 
have the aforesaid decrees re-opened under section 36 of 


the Act. hy 
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The father and predecessor-in-interest of the respondents 
obtained two loans, one for Rs. 1,609,000, and another for 
Rs. 73,000, from the opposite party No. 1 and predecessor-in- 
interest of opposite parties Nos. 2 and 3 (appellants) by executing 
two mortgages, dated 16th August, 1918 at 8 per cent. interest 
per annum with yearly rests. a an 


On oth March, 1926 the mortgagees instituted in’ the 
‘Court `of the Additional Subordinate Judge at Alipore a suit which 
became Title Suit No, 121 of 1927, to enforce both the mortgages, 
‘and obtained a preliminary mortgage decree for sale under 
order 34, rule 4, Civil Procedure ‘Code, for a total sum of 
Rs, 4,21,35 -6-6 on 4th April, 1929. j 
The decree declared (1) that two sums which amounted to 
tbe ‘above mentioned sum were due to the mortgagees. After this 
declaration (2) the usual decree for sale was made- of: the proper- 
ties specified in the schedules in default of payment:by 3rd July, 
1929. (3) The decree further provided that, if the net proceeds of 
the sale -were insufficient to pay the amount, subsequent interest 
.and costs in full “the plaintif shall be at aver to apply for a 
personal decree for the amount of the balance.” 


= -On 13th September, 1929, a final decree for sale” was passed 
‘under order 34 rule 5, Civil Procedure Code. - That decree pro- 
vided that, as the amount mentioned in the preliminary decree had 
not been paid, the properties specified or a part thereof be sold 

ANd that if the net proceeds'of the sale are insufficient 
to pay the decretal. amounts and subsequent interest and costs in 
full “the plaintiff shall be at liberty to apply for a personal decree 
for the amount of the balance.” - 

The respondents paid Rs. 15,500 to the decree-holders. 

Subsequently thereto, execution proceedings were started. On 
oth March, the mortgaged properties were sold in Execution 
‘Case No. 38 of. 1930 and brought by the decree-holders (appellants) 
for the total sum of Rs. 235,200. These sales were confirmed 
in 1939 and 1935, and the purchasers took delivery of possession 
of different items of properties on different. dates ranging from 
25th June, 1938 to gth March, 1936. l 

“On, 13th December, 1937, the decree- holders obtained a 

personal decrse undr order 34, rule 6 for Rs, 3530,903, the 
‘balance due under the final decree. ‘The Court declared that “¢he 
balance now due io him under the aforesaid (4. e. _the final) decree 
‘ts Rs. 3,390,903". (The italics are by their Lordships). 
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- The above decree was transferred for execution to the Court of 
the Subordinate Judge at Mymensingh, and was registered as 
Execution Case No. 18 of 1938 on toth May, 1938. It was put 
into execution and some personal properties of the mortgagors 
were sold to the decree-holders on 8th August, 1939, ° for 
Rs. 3,899, and delivery of possession was made to them on, 6th 


July, 1940. | 
It is undisputed that the personal decree has not been 
satisfied. 


The Act came into force on rst September, 1940. It was 
passed “to make further and better provision for the control of 
money-lenders and for the regulation and control of money- 
lending”, 


During the pendency of the execution proceedings, on oth 
December, 1940, the respondents applied under section 36 of the 
Act to re-open the transaction and decree passed in Title Suit- 
No. 121 of 1927, on the grourd (1) that compound interest at.. 
8 per cent. per annum with yearly rest was allowed instead of l 
8 per cent, simple ; (2) that interest after the decree was allowed ; 
and (3) that the total amount decreed excluding cost of the suit a 
is more than double the amount of the original loan taking into 
account the amounts paid from time to time towards principal and 
interest (see section 30 of the Act). 


Before proceeding further, attention may be drawn to the 
following provisions of section 2 of the Act: 


“Section 2—In this Act, unless there is anything repugnant to 


the subject or context. 
% * * + % 


* % * kad * 


‘Suit to which this Act applies’ means any suit or proceeding 
instituted or filed on or after the rst day of January, 1939, or 
pending on that date and includes a proceeding in execution— 


(a) for the recovery of a loan advanced before or after the 
commencement of this Act”, 

# % x 7 * 

Section 30 of the Act relates to “limitations as to amount’ and 
rate of interest recoverable”. It is not disputed that the application 
made on gth December, 1940, was properly made under the Act. 
What is disputed is whether or not the relief asked for under 
section 36 of the Act can be granted, i 


i 


+ 
“a 
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Under the Act, a decree can be re-opened, provided it relates 
to a Suit to which the Act applies, and it has not been fully 
satisfied before ist day of January, 1939 [section 36(t), proviso iil. 
In view of the expression “a suit to which the Act applies” which 
is defined in section 2 (22) as meaning any suit or proceeding 
instituted or filed on or after rst day of January, 1939, or pending 
On that date, including a proceeding in execution for the recovery 
of a loan advanced before or after the commencement of the Act 
(in this case it was ` advanced before the commencement of 
the Act) the Subordinate Judge held that the Act applies to Title 
Suit No. 12t of 1927 inasmuch as the proceeding in execution 
was pending. He also held that the decree in that suit had not 
been fully satisfied by rst day of January, 1939. In holding so, 
he overruled the argument that “as soon as the mortgaged property 
is sold and the, sale is confirmed, the mortgage decrees have been 
fully satisfied”. It was conceded that the personal decree being a 
decree for money and not a decree for sale is liable to be 
re-opened ; the distinction was Crawn that the preliminary decree 


“and the final decree were decrees for sale, while the personal 


decree was a decree for money and was outstanding. As regards 
this, the Subordinate Judge expressed the view that a preliminary 
mortgage decree directing sale of the mortgaged properties in the 
event of the non-payment of decretal dues within the specified 
date is substantially a decree for money, whether there is a direc- 
tion to pay personally or not. To anticipate, the argument 
overruled by the Subordinate Judge is substantially the argument 
pressed before the Board on behalf of the appellants. 


In the result, the Subordinate Judge reopened all the decrees, 
and passed a new decree on roth March, 1943, for payment to 
the decree-holders of a sum of Rs. 3,76,324-12-6 in 15 equal instal- 
ments. Some other reliefs which the respondents were entitled te 
under the Act were also granted to them. These need not be 
referred to as they do not arise for consideration in the appeal 
before the Board. 


~ From the above decree the appellants appealed to the High 
Court and the respondents filed cross-objections. The new decree 
passed by the Subordinate Judge re-opening all the decrees passed 
in Title Suit No. 121 of 1927 was confirmed by the High Court, 
but variations with which their Lordships are not concerned were 
made in the connected and subsidiary reliefs granted by the 
Subordinate Judge. The correctness of the amount found payable 
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was not challenged here—assuming that the decision of the Courts 
in India.re-opening the previous decree is held to be correct. 


Beforé the High Court it was argued that the Subordinate 
Judge was not right in re-opening the preliminary and final mort- 
gage decrees passed in the suits. The learned Judges held that 
the Subordinate . Judge decided the point correctly on the ground 
that it “is now concludéd by the decision of the Full Bench in 
Mritunjoy Mitra v. Satish Chandra Banerjee (1). No discussion of 
the question beyond this reference in the Full Bench decision 
appears in the judgment. 


It was decided by the Full Bench (Nasim Ali, Mitter and 
Akram, JJ.) that :— 

“Where, in suit for recovery of money lent upon a mortgage 
the final decree was executed by the sale of the mortgaged pro- 
perty before rst January, 1939, but a personal decree for the 
unrealised balance remained unsatisfied on that date, the Court 
can in the exercise of the powers under section 36, Bengal Money- 
lenders Act, 1940, re-open the preliminary decree, and the final 
decree, as well as the personal decree, so as to affect all 
the three.” 

Reference to the Full Bench was occasioned because the deci- 
sions of the High Court were in conflict on this ~point. In 
Naresh Chandra Gupta v. Lal Mahmud Bhuiya (2), it was decided 
by Sen and Mukherjea, JJ. that— 


“In a case where the preliminary, final and personal decrees 
were all passed and possession of the property delivered to the 
decree-holder purchaser before January, 1939, but a proceeding in 
execution of the personal decree was pending on that date—the 


‘final decree having been fully satisfied before the statutory date 


cannot be re-opened, by reason of the bar laid down in proviso (ii) 
to section 36(1) and since the preliminary decree though not fully - 
satisfied, cannot be re-opened without affecting the final decree, 
it cannot be re- es either; the personal decree however is liable 
to be re-opened... .ccosssserseeee” 3 i 


(See the summary given in the F. B. selarenca, In a sub- 
sequent case, in Abdul Wahed Howladar v, Sukumari Debi (3), 
it was held by Derbyshire, C. J. and Gentle, J., that it was the duty 
of the Court 

(1) I. L. R. [1944] 2 Cale, 376 ; 48 C, Wi N. 361. 

(2) (1941) I. L, R. [1942] 2 Cale. 243 ; A. Į. R. -[1942] 2 Cale. 379. 

(3) (1942) 75 C. L. J. 299. 
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“To re-open the transaction between the lender and the 
borrower and to take a count of what had been paid and 
what ought to have been paid according to the Bengal Money- 
Lenders Act and on such reopening and taking of account 


to give the borrowers such relief as they are entitled to under 
the Act.” 


The previous decision was not noticed in this case. In a later 


decision, in Bhabani Prosad Moitra v. Satyendra Nath Mukherji 


(1) Mukherjea and Blank, JJ. followed the first decision observing 
that it does not seem to have been cited before the learned 
Judges who decided the second case and "is certainly not noticed 
and much less dissented from in the judgment”, The conflict 
in the views evidenced in the above decisions has now been solved 
by the Full Bench decision. 


Generally stated, the question for decision in all the above 
cases was the situation being similar in all the cases, which were 
suits for recovery of money lent upon mortgages whether or not 
the decree in a suit to which the Act applies, could be said to be 
fully satisfied when all the mortgaged property has been sold in 
execution of the final decree before rst January, 1939, within 
the meaning of proviso (ii) of section 36(1) of the Act, the personal 
decree remaining unsatisfied at the time. 


Proviso (ii) of the section in so far as it relates to this case 


states in effect that the decree of a Court to which the Act applies 


cannot be re-opened under section 36(i) (a) if the decree has been 
fully satisfied, i.e., it can be re-opened only if the decree has not 
been fully satisfied. Sir Herbert Cunliffe, the learned Counsel 
for the appellants, stated frankly that ‘the does not deny that this 
is a suit to which the Act applies”. Therefore, the only question 
remaining ‘for decision under proviso (ii) is: Can it be held in 


the circumstances of the case that the decree in the suit, Title = 
ged. 


No. 12r of 1927, has been fully satisfied when the mortg 
property had been sold before 1st January, 1939, the statutory 
date? The learned Counsel for the appellants answers the ques- 
tion in the affirmative. He has also stated that no question except 
this arises for decision in this ‘appeal. 

After careful consideration their Lordships are unable to accept 
the appellants’ argument that the decree is fully satisfied in this 
case, when the mortgaged properties were all sold in execution, 
while the personal decree remains unsatisfied. To answer the 


(1) I. L. R. [1943] 2 Cale. 417; A. L. R. [1943] Cale. 372. 
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question propounded above, it is necessary to inquire what is the 
nature of the preliminary decree passed in Suit No, 121 of 1927, 
and the place of “the decree for sale” in the scheme provided 
to effectuate that decree. On one side, it is argued it is a decree 
essentially for money, while on the other side it is said that it is a 
decree for sale pure and simple; and when once the sale is 
completely carried out the decree is fully satisfied. Shortly stated, 
a plaint in a suit to enforce a simple mortgage under section 58(2), 
Transfer of Property Act—in the present case it is to enforce two 
such mortgages~would commence ordinarily with a statement of 
the total amount of money due to the plaintiff under the claim, 
and end with the prayer that a decree be passed for the amount 
and that the amount decreed should be ordered to be realised by 
the sale of the mortgaged property, and if necessary, by passing 
a persona! decree in case the amount realised by the sale proves 
insufficient to meet the decretal amount. The plaint has not been 
filed in this case, but the nature of the claim which determines 
the nature of the decree appears clearly from the preliminary 
decree wherein it is stated: “This is a suit for recovery of money 
due under two mortgage bonds..........00......and above it appears’ 
claim for Rs, 2,45,625-7-6 and Rs. 76,205-2-3”, The suit is thus 
clearly one to recover a specified amount of money, and as 
such, section 36 of the Act under which relief is claimed 
becomes applicable to it. Sub-section (4) of that section states 
that : 


“This section shall apply to any suit, whatever its form 
may be, if such suit is substantially one for the recovery of a 


IOAN PEETA 


Thus, for the purposes of the Act the suit though for the 
enforcement of mortgages is substantially a suit for money, and 
this aspect of it should be kept in mind in considering the question 
whether the decree is fully satisfied by the mere gale of the pro- 
perty. That what is contemplated as the satisfaction of the decree 
under the Act, in cases such as the present, has reference to: the 
amount of money realised in execution of the decree appears to 
follow inferentially from the wording of section 35 of the Act. 
This section relates to the “sale of property in execution of decrees 
in respect of loans” and is as follows : 


“Notwithstanding anything contained in any other law for the 
time being in force, the proclamation of the intended sale of 
property in execution of a decree passed in respect of a loan shall 
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specify only so much of the property of the judgment-debtor as 
the Court considers to be saleable at a price sufficient to satisfy 
the decree, and the property so specified shall not be sold at a 
price which is less than the price specified. 

* * * % % 


* + + x * 


The words in the section “price sufficient to satisfy the decree” 
used with reference to the sale would in their Lordships’ view 
support the inference indicated above. 


Just as the suit is one for money, so the decree passed in the 
suit is substantially a decree for money, though the preliminary 
decree for sale directs the sale of the mortgaged properties in the 
event of non-payment of the decretal amount. The decree 
declares (see the decree already quoted) that the amount decreed 
is due from the defendants and should be paid within a specified 
time, and if not so paid, the property or sufficient part thereof 
should be sold. It is to be noticed that the decree ends with the 
provision that “if the net proceeds of the sale are insufficient to pay 
such amount..........in full, the plaintiff should be at liberty 
to apply for a personal decree for the balance”. The last provi- 
sion appears in the final decree also. The preliminary decree 
after declaring the decretal amount lays down the manner in which 
the decree is to be worked out. It is to be.worked out in three 
stages indicated in the decrees which cannot be severed from one 
another. They are not independent, but constitute different 
stages in a single decree. All the decrees show on-their face that 
they are connected. For the purposes of the Act the decrees 
passed in the suit to which the Act applies should be treated as a 
single money decree. As already stated the three decrees should 
not be treated as severable and independent decrees, each standing 
out by itself unrelated with the other. The personal decree 
drawn up in the terms of Form 8, Appendix D, Civil Procedure 
Code shows that money is still due under the decree. Where 
there is a preliminary decree, a final decree and a personal decree 
which is being executed, the decree is not fully satisfied since all 
the decrees must be taken together. 


Their Lordships approve the reasoning of the Full Bench 
decision in Aritunjoy Mitra v. Satish Chandra Banerjee (1) 
(supra). 


(1) I. L. R. [1944] 2 Cale. 376 ; 48 C. W. N. 361. 
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In the course of the arguments reference was made to ‘smesne 
profits’. Besides the recovery of possession of the properties 
the respondents were granted the further relief of mesne profits. 
Their Lordships think they are entitled to this further relief. 
They do not propose to interfere with the order passed by the 
High Court. 


For the above reasons, their Lordships will humbly advise 
His Majesty that the appeal fails, and should be dismissed with 
costs, 


W. W, Box & Co.: Solicitors for the Appellants. 
T. L. Wilson & Co.: Solicitors for the Respondents. 
S.C. l Appeal dismissed, 


ORIGINAL CIVIL. 


Before Mr. Justice S, N. Banerjee. 


IN THE GOODS OF 


GAGAN CHANDRA DAS, KAVIRAJ 
DECEASED.* 


Indian Succession Act (XXXIX of 1925), section 383(d)—Succession certificate 
granted to several persons jointly—Death of one grantee—Certificate, 
if can be partially revoked or amended by deleting the name of the 
decsased person—When and where Court can amend the certificate— 
Rule 21 of the Chapter XXXV of the Original Side Rules of -this Court— 
Sections 370 to 390 of the Indian Succession Act 1925, scopes of—' 
Whether the provision regarding probate or letters of administration can 
be applied in the case of succession certificate in absence of any express 
provision in the Succession Act—Court fees payable on new grant of 
certificate, 


The Court granted succession certificate to several persons jointly, One 
of them died. The survivors prayed for amendment by deleting the name of 
the deceased in the certificate so that they might act on ‘it. Question arose 
whether the Court had any jurisdiction to partially revoke the certificate’: , 


*In the matter of an application under: section eae of Act XXXIX of 
1925 as amended by Act XVIII of 1929. 
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Held, (i) Section 383 (d) of- the Succession Act does not permit 


“partial revocation” of a certificate granted jointly to several 
donees. 


(ii) The words “becomes useless and inoperative” in clause (d) of 
section 383 implied the discovery of something which if known at the date 
of the grant would have been a good ground of refusing it. 


B. G. Tilak v. Sakwarbai (1) and Gour Chandra Das v. Sarat Sundari 
Dassi (2) followed, 


Surendra Nath Pramanik v. Amrita Lal Pal Chaudhuri (3)-referred to. 


(iii) Donees of a succession certificate have no estate in them, They are 
authorised only to collect the debt and to do nothing more. In case of a 
joint grant there cannot be any question of survivorship as in the case of 
executors or administrators, It follows therefore that on the death of one of 
the grantees of a succession certificate, the other two cannot give proper 
discharge. There must necessarily have to be a fresh certificate on payment 
of fresh court-fees to empower the survivors to collect the debts and give 
the discharge. 


A 


Sukumar Deb Ray v. Bina Fani Majumdar (4) approved. 

Sharif-un-nissa Bibi v. Masum Ali (5) distinguished. 

Other cases referred to :— 

In re : Saroj Basini Debi (6) and Mitchell v. Simpson 7). 

Referred also to :— 

Tristrum and Coote’s Probate Practice, roth Edition Page 327. 

Application by the survivors of the grantees of a succession 

certificate for amendment of the certificate by deleting the name 


of the deceased grantee under section 383 (d) of the Indian Succes- 
sion Act, 1925 


The material facts will appear from the judgment, 
Mr. T. K. Ghose for the Applicant. 


Mr. K. P. Khaitan as Amicus Curiae. 


(1) (1902) I. L. R. 26 Bom, 792. 

_ (2) (1912) I. L, R. 40 Cale. 50 
-(3) (1919) I. L. R. 47 Calc. 115. 
(4) (1941) I. L. R. [1941] 2 Cale. 311. 
(5) (1920) I. L. R. 42 All, 347. 
(6) (1916) 20 C, W. N. 1125 (1128). 
(7) (1890) 25 Q. B. D. 183 
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The judgment of the Court was as follows: 

S. N. Banerjee, J. :—I regret I cannot accede to the prayer 
of the petition. I know what the refusal means. The applicants 
will have to make an application for a fresh certificate of succession. 
Even though it is to collect the debt for which a certificate had 
already been taken and the duty paid, the duty prescribed by the 
Court Fees Act mustbe again paid. Zn 7e - Saroje Bashint Debi (1). 
This means furiher depletion of a loan fund. The debt for which 
the certificate was taken is a small one. 


I wish I could grant the prayer. If the point involved were 
a technical one, I would bave ignored it, and granted the 
prayer. 

But, in my view, the point is not a technical one at all. 
It is one of substance. It touches the Jurisdiction of the 
Court. 

The facts may be said in two or three sentences. The certi- 
ficate was granted to several persons jointly. One of them has 
died. The survivors ask that the name of the deceased be deleted 
in the certificate, so that they may act on it. Counsel calls it a 
‘partial revocation’ of the certificate. i 

Has the Court jurisdiction to do what is asked for ? 

In order to do that, the Court must amend the order on which 
the certificate was issued. The order has been drawn up and 
completed. Can the Court amend the order now ? 

Section 152, Civil Procedure Code, gives power to Court 
to amend judgments, decrees or orders only in specific 
cases. 

If the decree or order sought to be amended does not come 
within section 152, the Court corrects the errors only under the 
review section; or under the inherent power of the Court 
to amend or vary its own decree or order so as to carry out its 
own meaning. . 

But, the amendment asked for is not within the rules mentioned 
above. 

It follows therefore that I cannot amend the order. How can 
I then amend the certificate ? 

I felt great doubt in the matter when the application was first 
moved. I asked Counsel under what section he was making 
the application and whether he had any authority for it. 


(1) (1916) 20 C. W. N, 1125 (1128). 
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Counsel on that day asked for time to consider the matter. 
I gave him time. Next day he referred me to a judgment in the 
case of Sharifun-nissa Bibi v. Masum Ali (1) Counsel -relied 
on & passage at page 352: The passage is : 

“We are of opinion that if a certificate has once been granted 
in respect of the entire debt, and it becomes apparent to the Court 
that circumstances have subsequently changed so as to bring into 
operation clause (d) or (e), or both, of section 18 of Act VII of 
1889, it is open to the Court to pass orders having the effect of a 
partial revocation of the succession certificate once granted, or 
to modify the terms of that grant in such manner as the interests of 
justice may seem to require.” 


Section 18 of Act VII of 1889 has been replaced by section 385 


of the Act of 1¢25. There is no difference in the wording of 
the two sections. 


On the authority of that case, it was contended on behalf of 
the applicants that section 383 (d) authorised the Court to grant 
the prayer. I was not satisfied. 


So, I requested the learned Standing Counsel to appear as 
amicus curie and argue the case. He was good enough 
to do so. 


He placed the opposite view in an argument brief and lucid. 
I am grateful for the assistance. 


The Standing Counsel referred me to a passage in Tristram 
and Coote’s Probate Practice, 19th Edition at page 327. ‘The 
passage is this: . 


“Alteration in a grant has been allowed where the error was in 
the Surname, Christian name, address, status, date of death or 
place of death of the deceased.” 


That passage indicate what errors the Court can amend in a 
succession certificate. 


I do not suggest that the English practice must be followed, 
in preference to our rule or practice (if any). 

First, as to our rules. The relevant rule is rule ar 
Chapter XXXV of the Original Side Rules. That rule pro- 
vides for amendment of a certificate, so as to extend its 
effect throughout British India. That rule does not meet the 
point in hand. 


(1)_(1920) I. L, R, 42 All, 347. 
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Turning to the sections of the Succession Act, the material 
sections are 370 to 390, Part X of the Act. These sections 
replace the Succession Certificate Act (Act VII of 1889). There 
has been no material change in the phraseology of the sections, 
relating to the matter under consideration. 


The Act of 1925 is a consolidating Act. It does not profess 
to amend or alter the provisions of the Acts consolidated. 
Príma facie, therefore, the same effect ought to be given to its 
provisions as was given to those of the Acts for which it was 
substituted. Mitchell v. Simpson (1). I make this observation, 
as I shall refer to certain decisions on the Act of 1889. 


I now proceed to examine the relevant sections. 


Section 370 places restriction on grant of certificate. 
Section 371 defines which Court has jurisdiction to grant certi- 
ficates. Section 372 prescribes what particulars are to be given in 
the application for a certificate. Section. 373 lays down the 
procedure on the application. Section 374 provides for the con- 
tents of a certificate. It reads—‘‘When the District Judge grants 
a certificate, he shall therein specify the debts and securities set 
forth in the application for the certificate, and may thereby 
empower the person to whom the certificate is granted, to do the 
things specified in that section. 


Section 376 makes provision for extension of a certificate to any 
debt or security, not originally specified therein. 

Section 377 speaks of forms of the certificate and the speci- 
men form. It is addressed to the gerson to whom the certificate 
is granted. 

“To A. B. 


WhereaSssessss.sesthis certificate is accordingly granted to you 
and empowers you to collect those debts........sessesssee (the debts 
specified in the application).” 7 

I have underlined the word ‘you’ to emphasise that the grant is 
made to named person or persons and he is or they are only 
person or persons who is or are empowered by the Court to collect 
the debts etc. 


Section 378 empowers the Court to amend a certificate. That 
section is :— 


(1) (1890) 25 Q. B. D, 183. 
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“Where a District Judge has not conferred on the holder of 
a certificate any power with respect to a security specified in 
the certificate, or has only empowered him to receive interest or 
dividends on, or to negotiate or transfer, the security, the Judge 
may, on application made by petition and on cause shown to his 
satisfaction, amend the certificate by conferring any of the powers 
mentioned in section 374 or by substituting any one for any other 
of those powers.” 


The most important section for our purpose is section 383. 
That section deals with revocation of certificate. 


That section is :-~ 


“A certificate granted under this part may be revoked for any 
of the following causes, namely :— 


(a) that the proceedings to obtain the certificate were defective 
in substance ; 


(b) that the certificate was obtained fraudulently by the making 
of a false suggestion, or by the concealment from the Court of 
something material to the case ; 


(c) that the certificate was obtained by means of an untrue 
allegation of a fact essential in point of law to justify the 
grant thereof, though such allegation was made in ignorance or 
inadvertently ; 


(d) that the certificate has become useless and inoperative 
through circumstances ; 


(e) that a decree or order made by a competent Court in a suit 
or other proceeding with respect to effects comprising debts or 
securities specified in the certificate renders it proper that the 
certificate should be revoked.” 


I have said in an earlier part of the judgment that counsel relies 
on sub-section (d). 


Section 383 provides for revocation of a certificate. It does 
not make any provision for what counsel calls a partial revocation. 
It is clear that sub-sections (a), (b), (c) and (e) provide for revo- 
cation of the certificate .in its entirety, eg, if a certificate is 
obtained by fraud or misrepresentation etc. These sub-clauses 
strike at the root. Having regard to its setting, I do not think 
subesection (d) permits revocation of a different nature. 


It will be observed that section 383 authorises revocation of 
“a cortificate granted......ceccsscseroreeseee + (G) that the certificate 
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~ becomes useless and inoperative through circumstances.” I have 


underlined the words ‘a’ and ‘the’. The revocation is to be of 
the certificate which was granted. It is not a partial revocation. 
The whole certificate may Fə revoked, if at all but not partially. 
Section 383 does not permit ‘partial revocation’. 


The words of subssection (d) have been judicially interpreted. 
I shall consider only three important decisions. They are deci- 
sions on the old Act, but the Act of r925 being a Consolidating 
Act as I have said before, these decisions are applicable to 
the 1925 Act. 


Construing the words “becomes useless and inoperative”, it 
was held that the words imply the discovery of something which, 
if known at the date of the grant, would have been a good ground 
of refusing it, B. G. Tilak v. Sakwarbat (1) ; Gour Chandra Das 
v. Sarat Sundari Dassi (2). This Calcutta case follows the 
Bombay case, a judgment of Str Lawrence Jenkins, C. J. These 
decisions say that the discovery must be of sometning which existed 
at the time of the grant but was not known then; e. g, the 
discovery of a later will or codicil ; or discovery that the will was 
forged ; or that the alleged testator is still living. 

40 Calcutta is a decision on Explanation (4) section ṣo of 
the Probate and Administration Act (Act V of 188r) which is 
reproduced in section 263 (d) of the Succession Act, 1925. 

Clauses (a), (b), (c) and (d) of sections 263 and 383 respectively 
are identical. Therefore, 40o Calcutta is an authority for the 
construction of section 383 (d) of the Act of 1925, 

These decisions, however, have not been followed in Surendra 
Nath Pramanik v. Amrita Lal Pal Chiudhuri (3). That is a 
judgment of a Bench presided over by Str Asutosh Mookerjee, J. 
and Mr. Justice Walmsley. ) 

After a review of a large number of cases including the Bombay, 
the Calcutta and the Allahabad cases I have cited above, their 
Lordships observed at page 123 : f 

“We must consequently take it as settled law that the circum- 
stances which mĘıke the grant useless and inoperative and thus 
justify revocation may have come into existence after the original 
grant was made.” 

(1) (1908) 1. L R. 26 Bom. 792. 


(a) (1912) I, L. R. 40 Cale, So. 
(3) (19r9) I. L. R. 47 Cale. 115, 
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According to 47 Calcutta an event which happens subsequent 
to the grant may affect the original grant itself. 


That then being the principle, the question is whether the 
death of one of the donees is an event which comes within 
sub-section (d) of section 383. 

It seems of probate or letters of administration, there are 
specific sections making provision for the death of one of 
the ‘grantees, where the grant is made to several persons 
jointly. 

But, there is no such provision in the sections relating to the 
grant of a succession certificate. There being no express provi- 
sion, can such a provision be implied ? - 


The donees of a certificate of succession have no estate -in 
them. They are authorised only to collect the debt and to do 
nothing more. There cannot be any question of survivorship, 
as in the case of executors or administrators (See sections 311 
and 312 of the Succession Act). 


Take an illustration: If A.B. C. are collectively given the 
power to collect a debt and give discharge, it is only reasonable 
to think that no two of them or no one of them can give the 
proper discharge. That is common sense. The reason of the 
thing is this: That “the Court has not given to the two or to the 
one, the power”. 

It follows, therefore, that on the death of one of the 
grantees of a Succession Certificate, the other two cannot give 
proper discharge. 


There must necessarily have to be a fresh certificate to 
empower the survivors to collect the debts and give the 
discharge. 


I may refer to an observation in the case of Sukumar Deb Ray 
vy. Bina Pant Majumdar (1). 


‘Where a certificate granted to two or more persons has become 
inoperative on account of the death of one of the grantees the 
existing certificate should be revoked before any fresh certificate is 
granted.” 

The point under consideration did not specifically arise in that 
case, but the observation I have quoted above is of Mr. Justice 
DB, K. Mukherjea which is entitled to great respect. I respectfully 
agree with it. That is the law. 


(1) (1941) IL. L, R. [t941] 2 Cale, 311. 
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The only thing that now remains for me is to consider the 
Allahabad judgment on wnich counsel for the applicants so much 
relied. 

If the facts are analysed it will be seen that the judgment does 
not support counsel’s contention. 

The facts of the case are these :— 

A Muhammadan lady died leaving as her heirs her husband 
(H) a daughter (D) anda brother (B). The shares inherited by 
them were, respectively, one-fourth, one-half, and one-fourth. “Asum 
of Rs. 25,000 was alleged to have been due to the lady. on 
account of her dower. After her death, B applied for a- succession 
certificate in respect of the dower. D was a minor, and was 
made a party to the proceedings for the certificate and the notice 
issued to her was accepted by H, her father; no objection was 
raised on the score of H’s interest in the matter being adverse to 
that of D. A certificate was granted to B, for the entire amount. 
On the strength of that certificate B brought a suit against H for 
the recovery of his own share only of the dower debt, and got a 
decree accordingly. D then applied for either the revocation of 
the certificate which was granted to B and the granting of a 
certificate to D for her share of the debt, or in the alternative, 
for the addition of her name to that of B in the certificate which 
had been granted to B. The trial Court was of opinion that there 
was no ground on which the certificate granted to B could be 
reyoked and that the said certificate being extant, no further 
certificate could be granted. It was also of opinion that there 
was no provision of law by which the name of D could be 
inserted in the original certificate. It therefore dismissed the 
application of D. 

From this order there was appeal to the High one The 
learned Judges remarked at P. 35r. 

“We think that the Court below could have revoked the 
certificate granted to Hussain Ali, or at least have revoked 
the same in part, on more than one ground. In the first place 
the proceedings which took place when Hussain Ali obtained 
his certificate were seriously defective in substance within the 
meaning of clause (a) of section 18 of Act VII of 1889. Mussam- 
mat Sharif-un-nissa was at the time a minor, and her father whose 
interest in this matter was obviously opposed to hers he being 
the debtor whose liability it was sought to enforce by means of 
the application was allowed to accept service of notice on her 


behalf.” 


VoL, 835.) HIGH COURT. 


It will be observed that the original proceeding was defective 
in substance because there was no proper notice to a person who 
was vitally interested in the grant. 

The last portion of that judgment is instructive. 

“We revoke the certificate granted in favour of Hussain Ali 
to the extent of half of the sum specified in the said certificate, 
namely lo the extent of Rs. 12,500 and we direct that a certificate 
for the realisation of this amount, as a debt alleged to be due 
from Masum Ali to Musammat Kifayat Faitma, be granted in 
` favour of the appellant Musammat Sharif-un-nissa (D).” 

What happened in that case is this: B had already obtained 
his decree for his share of the debt. Further certificate to him D 
or to anybody else on his behalf was unneeessary. The debtor 
(the husband of the lady who died) was a creditor to the 
extent of a fourth share. Therefore there was merger of the 
two interests. Then only outstanding debt was the debt for 
Rs. 12,5000 to D. 

What did the learned Judges do? They granted to D to 
enable her to realise Rs. 12,500. It was really a new grant 
and I consider on the facts of the case that the old grant was 
revoked. 

But if this case means that under the Succession Act there can 
be a partial revocation by the death cf one of ne donees I respect- 
fully differ from the judgment. 

As I said, the debt is a small one. If the particulars of 
section 372 were in the petition, I would have on this application 
ordered a new certificate to issue in favour of the applicant. But 
the particulars are not there. 

I cannot allow an amendment of the petition. There is no 
doubt that where the defect is a minor one for example, in the 
name of the person whose estate is in question, and the petitioner 
takes up the correct position by putting in another petition, 
an order may be made. Small errors like this may be corrected 
Sukumar Deb Ray v. Bina Pani Majumdar (1). 

In this case the defect is not of that nature. I do not think 
I can allow amendment of the petition. 


I must, therefore, dismiss the application. 
Mr. N. N. Bhattacharjee-: Solicitor for the Applicant. 


S. K. R, C.. Application dismissed. 


(3) (1941) I. L, R. [1941] 2 Calc. grt. 
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Before Mr. Justice S. B. Sinka. 


Civit. i GANAPATRAI GUPTA 
dmana / 
February, 24. MOODY BROTHERS LTD.* 


Indian Arbitration Act (X of 1940), section 33—Construction of arbi- 
tration agreement—When arbitration agreement ts-illegal, invalid, 
vague and uncertain—“Forward contract’ explained and defined 
Vagetable Oil Cakes Control (Forward Contracts Prohibition) Order, 
1944and Central Government Notification thereunder—“Specifice deli- 
very”, meaning of—Transferability of the document of title—Effects of 
printed and type written clauses—Jurisdiction of the Court to appoint 
arbitrator when and how can be ousted. 


On an application under section 33 of the Indian Arbitration Act for an 
order that the arbitration agreement is illegal, invalid and also vague and 
uncertain and therefore not binding on the parties, it was 


Held : (i) That the arbitration agreement in the case was vague, uncertain 
and unenforceable. 


(ii) The contract provided for ‘‘delivery at some future date” and 
was therefore a “forward contract” within the meaning of the control 
order. 

(iii) The words “‘specific delivery” mean delivery of specific or ascer- 
tained goods; that is to say, goods identified and agreed upon at the time 

contract for saie is made or thereafter ascertained where the delivery is 
to be made by the sellers mentioned in the contract to the buyers mentioned 
therein and not to third parties. 

(iv) Prima facie printed clauses and type written clauses in a contract 
have to be given equal effect unless there is an inconsistency between 
the printed clause and the type written clause in which case greater force may 
be given to type written clause. 

(v) Arbitration agreements should be strictly construed. Clear language 
should be introduced into any contract which is to have the effect of ousting 
the jurisdiction of the Courts and compelling the parties to have recourse 
to arbitration for decision of disputes, 


Application by Ganpatrai Gupta for an order that the arbitra- 
tion agreement contained in an alleged contract being contract 
No. 101/36, dated 6th November, 1945, including the arbitration 
clause contained therein is illegal and invalid and alternatively, 
that the arbitration clause contained in the said contract is invalid 
and not binding on the parties. 


*In the matter of Indian Arbitration Act, 1940 and in the matter of 
arbitration agreement, dated the 6th November, 1945. Award No, 22 
of 1949. 
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Other material facts will appear from the judgment. 

Messrs. R..S. Bachwat and 4. C, Ganguli for the Applicant. 
Mr. B. Das for the Respondent. 

The judgment of the Court was as follows : 


S. B. Sinha, J. :—This is an application under section 33 of 
the Indian Arbitration Act for an order that the arbitration agree- 
ment contained in an alleged contract being .contract No. 101/36, 
dated 6th November, 1945, including the arbitration clause 
contained therein is illegal and invalid and alternatively, that 
the arbitration clause contained in the said contract is invalid and 
not binding on the parties. 


On November 6, 1945 the respondent entered into a contract 
with the petitioner for purchase from the petitioners of 300 tons 
of ordinary groundnut oil, Guntur quality, at Rs. 31/8 per bazar 
maund, delivery at 34/1 Kristopore Ghat Road within December 
15, 1945, railway priority to be provided by the buyer. There was 
an arbitration clause in the contract to which I will refer later. 
Time for delivery was extended by mutual consent from time to 
time ; the last extension was up to the 15th June, 1946. 


The petitioner delivered 1008 maunds 22 Srs. 8 Chs. of ground- 
nut oil to the respondent. 


It is alleged by the respondent that he submitted a bill to the 
petitioner on or about July 6, 1946 for Rs. 96,544-6-6 and on 
January 23, 1947 the petitioner paid Rs. 10,000 in part payment of 
the said bill. This, however, is denied. 


Thereafter the respondent referred the disputes to the arbitra- 
tion of the Bengal Chamber of Commerce. In January, 1949 
the Registrar of the Tribunal of Arbitration, Bengal Chamber of 
Commerce, informed the petitioner that the disputes had been 
referred to arbitration. On January 11, 1949 the present notice of 
motion was taken out. 


Learned Counsel for the petitioner submits : 


(a) that the contract between the parties including the arbitra- 
tion agreement contained therein is illegal by reason of the 
provisions of the Vegetable Oil Cakes Control (Forward 
Contracts Prohibition) Order, 1944 (hereinafter referred to as the 
said Order) made by the Central Government in exercise of powers 
conferred by sub-rule. (2) of rule 8r of the Defence of India 
Rules ; 
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(b) that the alleged arbitration agreement contained in 
the said contract is vague, uncertain, ambiguous and therefore 
invalid : 

(c) that on a true construction of the arbitration agreement 
and, in any event the Bengal Chamber of Commerce has no 
Jurisdiction to arbitrate on the dispute between the parties. 


The said order forbids the making of forward contracts in 
certain articles mentioned in the schedule to the order, including 
Ground: nut oil. 


‘Forward contract’ is defined in the order as “a contract for 
the delivery on some future date of any article to which the order 
applies”. 

Clause 3 of the order provides as follows : 


“No person shall, after the specified date for any article to 
which this order applies, enter into any forward contract in that 
article.” 


Clause 4 of the order provides that the Central Government 
may, by notification in the Official Gazette, exclude any contract 
or class of contracts from the provisions of the order. 


By a notification made in exercise of powers conferred by 
clause 3 of the said order, the Central Government excluded 
the following class of contracts from the provisions of the order, 
namely : 


“Forward contracts for specific qualities or types of any 
article to which the said order applies and for specific delivery 
at a specified price, delivery orders, railway receipts or bills of 
lading against which contracts are not transferable to third 
parties”. 

Learned Counsel for the respondent argued that the contract 
is not a forward contract within the meaning of the said order, 
The contract was entered into on November 6, 1945 and provided 
for delivery within December 15, 1945. The terms of the con- 
tract clearly indicate that it was within the contemplation of 
the parties that the goods would be despatched by railway from 
Guntur to Ramkristopore and the empty drums would be sent 
back from Ramkristopore to Guntur. The contract did not 
provide for immediate delivery. The sellers were entitled to 
deliver on any date between the date of the contract and Decem- 
ber 15, 1946. I am, therefore, of opinion that the contract provided 
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for delivery at some future date and is therefore a “forword 
contract” within the meaning of the order. 


Clause 3 makes forward contracts in ground-nut oil illegal 
unless it can be said that the contract is excluded from the provi- 


sions of the Order by reason of notification to which I have 
already referred. 


In order to attract the benefit of the notification, four 
conditions have to be satisfied, nemely :— 


(a) The contract must be of specific quality or type. 
(b) It must be for specific delivery. 
(c) It must be for specified price. 


(d) Delivery order, railway receipt or bill of lading against 
the contact must not be transferable to third party. 


It is common ground that the contract was for specific quality 
and at a specified price. The only dispute is whether the con- 
tract provided for specific delivery and whether railway receipt, 
bill of lading, or delivery orders against the contracts were not 
transférable to third parties. 


The words “specific delivery” have not been defined in the 
Order. Learned Counsel for the petitioner contends that the 
words mean delivery of specific goods as distinguished from goods 
to be ascertained in future after the contract by appropriation 
or otherwise. Learned Counsel for the respondent contends that 
the words “specific delivery” means delivery of goods in specie, 
that is to say, contracts which are not performed by making 
over of delivery orders or railway receipts but where goods have 
got to be delivered in specie. 


4 


I have been referred to a judgment by Banerjee, Ta; 
Chiranjilal Jhunjhunwallay. Narsingdas Biswanath (1) in which 
Banerjee, J. held that the word “specific delivery” meant actual 
delivery to definite persons who originally contracted to purchase 
and not delivery to third parties to whom delivery orders are 
transferred or railway receipts and bills of lading are endorsed 
over. In my judgment, the words mean “delivery of specific or 
ascertained goods”, that is to say, goods identified and agreed upon 
at the time a contract for sale is made or thereafter ascertained 
where the delivery is to be made by the sellers mentioned in the 


(1) Unreported decision of Banerjee, J. 
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contract to the buyers mentioned therein and not to third parties. 
In my opinion the contract does not satisfy the last condition, 
namely, that the delivery orders, railway receipts or bills of lading 
against the contract must not be transferable. 


The order was promulgated during the last War for main- 
taining supplies essential to tbe life of the community. and for 
securing the efficient prosecution of the War. For that purpose 
it was essential to prevent trafficking in certain essential articles 
by transfer of documents of title to the goods from hand to hand 
which led to-inflation of prices. 


As I have already said the parties contemplated that the goods 
would be carried by railway from Guntur to Calcutta and then 
delivered to the defendant in Calcutta. There was nothing in 
the contract which prevented the buyer under the contract to 
transfer the railway receipt to a third person who could take 
delivery of the same. Section 33 of the Sale of Goods Act 
provides that delivery of goods sold may be made by doing 
anything which the parties agreed shall be treated as delivery. 
It was open to the Seller and the buyer under his contract to take 
delivery of the railway receipt and treat such delivery as delivery 
under the contract. The notification -expressly provides that in 
order that a contract may enjoy the benefit of the exclusion 
granted, the decuments of title mentioned in the notification 
against the contract must not be transferable to third parties. 
Therefore, the parties must be in a position to satisfy me that the 


railway receipt in respect of this contract could not be transferred 


at the will of the parties. The condition prohibiting transfer of 
these documents could only be made by some law or 
by custorh or by an appropriate provision in the agreement. 
No lawor custom against transferability is alleged. The con- 
tract does not contain any stipulation which prevents a party 
from transfering or enforcing over the railway receipts or bills 
of lading or delivery orders to third parties. The contract is 
therefore, one prohibited by the Order and is not entitled to the 
benefit of the exclusion given by the notification and is illegal 
and invalid. Ifthe contract is invalid, the arbitration agreement 
which is a part of the contract is also invalid. 


The next point which was made is that the arbitration agree- 
ment contained inthe contract is uncertain and vague and is 
therefore invalid, 
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The contract was entered into by bought and sold notes 
signed by the broker and delivered to the respective parties. The 
following printed clause appears in the contract ; 
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“All disputes regarding this contract to be settled Ly two Moody Brothers Ltd. 


arbitrators, one nominated by buyers and sellers respectively in 
accordance with the Indian Arbitration Act.” 


The printed portion of the bought note is signed at the foot 
thereof by the brokers Kbimji Hansaraj. After the signature of 
the broker the following type-written clauses appears. 


“Arbitration. All disputes whatsoever arising on or out of 
this contract shall be referred fo arbitration under the rules of 
the Tribunal of Arbitration, Bengal Chamber of Commerce or 
Indian Chamber of Commerce applicable for the time being for 
decision and such decision shall be accepted as final and bind- 
ing on both parties to the contract. The Award may at the 
instance of either party or without notice to either of them 
be filed in the High Court of Judicature at Fort Wiiliam in 
Bengal”. 


Then there is the signature, of the brokers. 


Learned Counsel for the petitioner contends that if the printed 
clause regarding arbitration and the type written clause are read 
together, the provisions of the agreement are as follows : 


(a) Reference must be to two arbitrators, one to be selected 
by either party. 


(b) The reference to arbitration must be under the rules of © 
‘the Bengal Chamber of Commerce or of the Indian Chamber of 


Commerce. There -is no provision in the rules of arbitration 
either of the Bengal Chamber of Commerce or of the Indian 
Chamber of Commerce to refer dispute to arbitration. It is meant 
that the reference is to be made to two arbitrators according 
to the printed clause but the arbitration is to be conducted under 
the rules of arbitration of the said Chambers of Commerce, 
the rules of arbitration of the said Chambers of Commerce made 


- various provisions and lay down various conditions which it is 


impossible for private arbitration’ to follow or comply with. 


- Further the printed clause provides for settlement of the dis- 


putes in accordance with the provisions of the Indian Arbitration 
Act. Under the printed clause therefore the arbitration is to be 


Sinha, J. 
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conducted under the provisions of the Indian Arbitration Act. 
Under the type written clause, itis not mentioned to whom the 
reference is to be made for arbitration but it is provided that 
the reference must be made under the rules of the Tribunal of 
the Chambers of Commerce. Under the rules of the Chambers 
of Commerce, the Registrar can appoint arbitrators only when 
there is a reference by the parties to the Bengal Chamber of 
Commerce. If there is no reference to the Bengal Chamber of 
Commerce, the Registrar has no power to appoint any arbitrator. 
Reference to the Bengal Chamber of Commerce is not expressly 
provided in the type written clause and the reference to private 
arbitration cannot be conducted under the rules of the Tribunal 
of Arbitration of the Chambers’ of Commerce. It is therefore 
difficult to make out what the parties really intended, if the 
printed clause and the type written clause are taken together to 
constitute one arbitration clause. 


It is however contended by learned Counsel for the respondent 
that it was intended by the parties that the printed clause would 
have no effect and was to be deleted and the type written clause 
is the arbitration agreement which the parties intended to enter 
into. If there has been any mistake, the contract has to be 
rectified. Until it isso rectified, I must give effect to all the 
clauses occuring in the contract. Prima facie printed clauses 
and type written clauses in a contract have to be given equal effect 
unless there is an inconsistency between the printed clauses and 
the type written clause in which case greater force may be given 
to the type written clause. There is prima facie no inconsistency 
between the printed clause and the arbitration clause except in 
this that the printed clause contemplated arbitration to be 
conducted under the provisions of the Indian Arbitration Act 
and the type written clause possibly contemplated arbitration 
under the rules of the Bengal Chamber of Commerce. In my 
judgment, therefore, if the two clauses are read together, the 
arbitration agreement is uncertain and vague and cannot be given 
effect to. 


Assuming however that it was intended by the parties that the 
typewritten clause should supersede the printed clause, the 
matter is not free from doubt or difficulty. There is no reference 
to arbitration of a particular individual or body by the types 
written clause. It only provides that the reference is to be made 
under the rule of Tribunal of Arbitration of the Chamber of 
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Further the Arbitration Act provides that if there is a reference 
to arbitration but no arbitrator is appointed, the reference would 
be to a sole arbitrator to be appointed by the Court. If an 
arbitrator is appointed by the Court,~he cannot conduct the 
arbitration under the rules of the Chambers of Commerce. I do 
not think it could have been intended that a private arbitration 
would be conducted under the rules of the Chamber of Commerce. 
The rules of the Tribunal of Arbitration of the Chambers of 
Commerce expressly provide for appointment of arbitrators by 
the Registrar from a panel of arbitrators and for conduct of 
arbitration of those arbitrators in accordance with certain rules. 
They are inappropriate to arbitration by an arbitrator appointed 
by the Court. 


Arbitration agreements should be strictly construed. Clear 
language should be introduced into any contract which is to have 
the effect of ousting the jurisdiction of the Courts and compelling 
the parties to have recourse to arbitration for decision of disputes. 
Having regard to the language used in the contract, I am not 
satisfied that the language had the effect of carrying out the 
intention of the parties to exclude the jurisdiction of the ordinary 
court of law. It is at least doubtful whether the terms of the 
arbitration agreement are so clear and unambiguous, that it is 
possible to say that the parties intended to have their disputes 
decided by a domestic forum to the exclusion of the jurisdiction 
of the ordinary courts of law. 


I, therefore hold— 


(a) that-the contract being a forward contract in respect of 
articles forbidden by the control order to which I have referred 
is invalid and illegal and the Arbitration clause being a part 
of the contract is also invalid ; 


(b) that the arbitration clause is vague, yncertain and unenforce- 
able and therefore invalid. 
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I also hold that in any event the Bengal Chamber of Commerce 
has no jurisdiction to arbitrate on the dispute between the parties. 
There is no reference to the said Chamber by clear and unambi- 
guous words and I am not prepared toimply such reference from 
the language used in the contract. 


The application is allowed with costs. 
Messrs. Leslie & Hinds ; Solicitors for the Applicant. 
Mr. P. N. Mitter: Solicitor for the Respondent. 
S Bek SC Application allowed. 


CRIMINAL REVISION. 
Before Sir Arthur Trevor Harries, Kt, Chief Justice. 


LAL MOHAN SINGH 
_ 


THE KING.* 


Defamation—Indian Penal-Code (Act XLV of 1860), section 500—Defence of 
justification—Exception I to section 499—Reasonable doubt of truth of 
allegation, if comes within Exception I—Exception IX to section 499, 
where applieatle. i 


If the allegation against a person bringing him to contempt is true then 
it is a defence and is covered by Exception I to section 499 but if there be 
a doubt as to whether it is true or not then it is not covered by Exception I 
and it is defamation under section 500 of the Indian Penal Code. 


The allegations made in a letter written to a newspaper, not for protect- 
ing the interest of the tenant or one possessing under him but to force the 
landlord’s hands, even if made in good faith are neither for the protection of 
the right of the interested person nor for public good and are not covered by 
Exception IX of section 499. 


Petition under section 439 of the Code of Criminal Procedure. 


The material facts will appear from the judgment. 


*Criminal Revision No. 744 of 1949 against the conviction and sentence 
by the Chief Presidency Magistrate. 


VoL. 85,] HIGH COURT. 


Messrs. Ajit Kumar Dutia and Satis Chandra Ray for the 
Petitioner. 


Mr, Duijendra Krishna Dutt for the Co mplainant. 
The following judgment was delivered : 


Harries, C. J. :—This is a petition for revision of an order of 
the learned Chief Presidency Magistrate convicting the petitioner 
of an offence under section 500 of the Indian Penal Code and 
sentencing him to pay a fine of Rs, 200 and in default of payment 
of the fine, to simple imprisonment for one month. 


The charge arose out of a letter which the petitioner wrote to 
the Editor of the newspaper Swaraj, for the purpose of publication. 
To understand the allegations in the letter it will be necessary 
shortly to set out the facts of the case. B 


The complainant was the owner of a certain premises No. 24 
Hyat Khan Lane, Calcutta. It appears that one Amar Guha had 
somehow obtained possession of part of these premises, but it is 
common ground that later he was treated as a tenant. Amar Guha 
was an evacuee from East Bengal. Later on, one Sitanath with 
the assistance of Amar Guha came into these premises and took 
possession of part of them, but it is clear from the findings of 
the learned Magistrate that the complainant never recognised 
Sitanath as a tenant. Eventually Sitanath and Amar Guha fell out 
and an incident took place in these premises which gave rise 
to the letter to which I have referred. It seems that in the 
absence of Sitanath, Amar Guha with a number of other persons 
tried to occupy by force the part of the premises occupied by 
Sitanath and that they man handled Sitanath’s wife and 


daughter and caused considerable damage to moveable property of 
Sitanath. 


That some such incident did take place seems to be clear. 
But the suggestion in the letter which the petitioner wrote to the 
Swaraj newspaper is that the landlord, the complainant in the 
cause, was behind this attack by Amar Guha on Sitanath, and 
that the attack was made as a result of a conspiracy between them. 
This was a serious allegation against the complainant. 


Attempts were made in the Court of the Presidency Magistrate 

to prove that the complainant must have been a party to this 
"attack on Sitanath’s premises, but the learned Chief Presidency 
Magistrate has, I think, rightly held that the evidence does not 
show that the complainant was a party to these proceedings at all, 
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In other words, the evidence which went to show that the allega- 
tions in this letter to the Swaraj were true, utterly failed. | 


The first defence put forward was the defence raised in the 
First Exception to section 499 which is the defence of justifica- 
tion. As I have said, the learned Magistrate held that the evidence 
which went to justify the allegations failed. Mr. Dutta has argued 
that his client would still be entitled to an acquittal even though 
his evidence failed to prove the truth of the allegations, if the 
evidence has raised a reasonable doubt as to the truth of the 
allegations. He has relied upon the well-known Full Bench case 
of the Allahabad High Court dealing with the onus of proof in the 
case of Exceptions. 

It is to be observed that Exception I requires that the allega- 
tion is true and if Mr. Dutt’s argument is accepted the First 
Exception should read ; “It is not defamation to impute anything 
which may or may not be true.” I do not think that the prin- 
ciple of.the Allahabad Full Bench case can be made to apply in 
the present case. To say something of a person which holds him 
to contempt is defamatory. If what is said is true -then that is a 
defence. On‘the other hand, if there is a doubt as to whether it 
is true or not, there is no defence at all and as the matter tends to 
bring the. person defamed into contempt, it is defamatory under 
section 500 of the Indian Penal Code. It seems to me quite 
clear that the plea of justification wholly failed in this case 
and no reliance can be placed on the First Exception to 
section 499. 


It was then suggested that the Ninth Exception to section 499 
afforded a defence. That exception reads : 


“It is not defamation to make an imputation on the character 
of another, provided that the imputation be made in good faith 
for the protection of the interest of the person making it, or of any 
other person, or for the public good.” 


Assuming that these allegations were made in good faith which 
is at least doubtful, they were certainly not made for the protec- 
tion of the petitioner who wrote the letter. How could they be 
said to have been made for the protection of Sitanath ? And it 
certainly was not for the public good that such a charge should 
have been made. I do not think that the Ninth Exception could 
have any application at all. This letter was clearly written to try 
and force the landlord’s hands and if that is so, there can be no 
question that the Ninth Exception can ever apply. 


It seems to me that this is a clear case and the petitioner was 


rightly convicted. The sentence is by no means severe and I 
would affirm the conviction and sentence and discharge the Rule. 
The order staying the fine is vacated. 


S. C. Rule discharged., 
Conviction and sentence affirmed. 


Before Mr. Justice K, C. Chunder and Mr. Justice - 
B. &. Guha, 


ANILA BALA DEVI 
T. 
THE CHAIRMAN, KANDI MUNICIPALITY.* 


Pardanashin lady—Appearance by a pleader—Code of Criminal Procedure 
(Act V of 1898), section 205—Respectable pardanashin lady summoned — 
Bengal Municipal Act (B C. XV of 1932), sections 349, 500—Subdivi- 
sional Magistrate sentenced her to pay the maximum fine without 
allowing her to appear by pleader—Order, if can be challenged, 


Where a respectable pardanashin lady was summoned under section 349/ 
Soo of the Bengal Municipal Act, was not allowed by the Subdivisional 
Magistrate to appear by a pleader and was convicted and sentenced to pay 
the maximum fine : 


— 


Held, that the Sub-divisional Magistrate should have exercised his powers 
under section 205 of the Criminal Procedure Code and allowed her to appear 
by the pleader. 


Raj Rajeswari Debi v. Emperor (1) and Inve: Mrs. Sukhalata Gupta (a) . 


followed. 
Petition under section 439 of the Code of Criminal Procedure. 
The material facts will appear from the judgment. 
Messrs. C. F. Alf and S. P. Chaudhury for the Petitioner. 
No one for the Opposite Party. 


*Criminal Revision No. 543 of 1949. 


(1) (1913) 15 Cr. L. J. 281. 
(2) (1917) at C. W. N. Notes CLXVIIL, n 
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Pal 


The’ following judgment was delivered : 


This Rule was issued at the instance of Anila Bala Devi, who 
is a Purdanashin lady belonging to a very respectable family and 
is called the Rani of Jemo, Rajbati Madhyam Taraf. On the 
complaint of the Chairman of the Kandi Municipality, she was 
summoned under section 349/500 of the Bengal Municipal Act 
(Act XV of 1932, Bengal). 


Section 349 gives power to the Commissiuners of a Municipality 
to require cleansing of sources of water used for drinking or 
culinary purposes. Section soo deals with non-compliance with 
the orders of the Commissioners. The punishment in the present 
case, as the maximum, was a fine of Rs. 50, 


This respectable Purdanashin lady applied before the Sub- 
Divisional Magistrate of Kandi for permission to appear by a 
pleader. What has surprised us most is why the Sub-Divisional 
Magistrate did not ex:rcise his powers under section 235 of the 
Code of Criminal Procedure and allow the lady to do so. It seems 
various proceedings took place including an examination under 
orders of the Court by the Assistant Surgeon and allegations also 
(were made ?) against the Assistant Surgeon. 


The Sessions Judge was of opinion that the order of the Magis- 
trate in not allowing the lady to appear by pleader was an improper 
order, but as it was not an illegal order he had no power to inter- 
fere with the same. The petitioner then moved this Court and 
obtained the present Rule. f 


Obviously, the learned Magistrate is not aware of two decisions 
of the Court,—one in the case of Raj Rajeswari Debi and Charoo- 
bala Debi v. The Emperor (1) and the other Zz ve: Mrs. Subhalota 
Gupta (2), in which, even in stronger cases than this, Divisional 
Benches of this Court have allowed Purdanashin: ladies to appear 
by pleader. In the first case mentioned the charges were very 
serious Ones under sections 307, 308, 325 and 326 of the Indian 
Penal Code and the ladies were even permitted to appear through 


‘pleader in the Court of Sessions should the cases be committed. 


The other case was one under section 420 of the Indian Penal 
Code and the lady was allowed to appear by pleader till her con- 
viction. We have not been able to understand at all why in a 
petty case involving at the most of a fine of Rs. 50 the Magistrate 


(1) (1913) 15 Cr, L, J. 282. 
(a) (1917) a1 C, W. N. Notes CLXVIII. 


‘Vor, 85.] HIGH COURT. 


insisted upon dragging a respectable lady to Court. Such conduct 
cannot but be seriously condemned. 


We make the Rule absolute. The petitioner will be allowed 
to appear before the Magistrate by her pleader and in view of 
the unseemly wrangling that had gone’on in the Magistrate’s Court, 
the case should be tried by some other Magistrate selected by the 
District Magistrate. 


S. C, Rule made absolute. 
Order of the Sub-divisional Magistrate set aside, 


APPELLATE CIVIL. 
Before Mr. Justice R. P. Mookerjee. 


RAJLAKSHMI DASI 
0. 


‘SSUSHILABALA DASI AND OTHERS,* 


Estoppel—Holding sold in execution of rent decree—Application by sub-tenant 
Jor setting aside sale after deposit—Bengal Tenancy Act (VIII of 1885), 
section 174—Tenant did not take any active steps—Sale set aside—Suit 
for contribution against tenant by sub-tenant in Small Cause Court 
decreed—Suit by tenant for declaration of her title and Jor khas posses- 
sion against sub-tenant—Issue decided in Small Cause Court suit, if 
operates as res judicata in the title suit—Presence of silent party— 
Estoppel against him—Conduct of silent party—Estoppel by record and 
estoppel in pais—Applicability of the doctrine—Conduct of the party, 
if a conclusive evidence. 


In execution of a rent decree a holding was purchased by one Bishnupada 
who granted an under-ralyati tenancy in favour of one Sm, Rajlakshmi ; 
thereafter one Sm. Sushila purchased the interest of the tenant in a sub- 


"Appeal from Appellate Decree No 1627 of 1947 against the decree of 
D. N. Basu, Esq., Additional District Judge, and Court of Zillah 24-Parganas 
at Alipore, dated the and March, 1945 reversing the decree of R, K, Dutta 
Gupta, Esq., Munsiff, and Court, Baruipur, dated the 31st July, 1944, 
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aes sequent rent execution proceedings. Then when the holding was again 

1949. purchased by the Banerjee group of landlords in, execution of a subsequent 

rent, decree against Sushila, Rajlakshmi filed an application under section 174 
vV. of Bengal Tenancy Act for setting aside the sale. As a result the sale was 
Sushilabala Dasi. ' set aside, Sushila got back the property and Rajlakshmi’s suit in Small 
- is . Cause Court for contribution of the deposit money paid by her was decreed 
‘holding that she was a sub-tenant under Sushila. Sushila filed a suit for 

declaration of title and for khas possession on the ground that Rajlakshmi 

had no title nor right to possess a portion of the holding : 


Rajlakshmi Dasi 


_ Held—As the issue, in favour- of Rajlakshmi, was decided in a Small 
Cause Court suit, the decision does not operate as res judicata in the title suit 
by Sushila, 

The presence of the silent party, when the transaction takes place makes 
a much clear case for estoppel than when he is absent. 


` 


Thomas Barclay v. Syed Hossein Ali Khan (1) referred to. 


The present plaintiff had by her conduct induced Rajlakshmi to proceed 
on the basis of her subordinate tenancy in the sale set aside case and in 
the contribution suit and the plaintiff cannot be allowed to approbate and 
reprobate. Her conduct leads toan estoppel intermediate between estoppel 
by record and estoppel in pais. This doctrine applies not only to successive 
stages of the same suit but also to suits other than the one in which the 


position had been taken up. 


The plaintiff is therefore estopped from raising the plea in the present 
suit that Rajlakshmi is not a subordinate tenant as claimed by her. 


The conduct of the plaintiff in not raising any objection to the claim as 
put forward by Rajlakshmi is a very strong piece of evidence which leads 
to the conclusion that the fact of the subordinate tenancy having been created 


by Bishnupada was proved and made out. 
Appeal by Defendant No. 4. 
Suit for declaration of title and recovery of khas possession. 
i The material facts will appear from the judgment. l 
Mr. Amrita Lail Mukherjee for the Appellant. 
Mr. Shyama Charan Mitter for the Respondent. 
C. A V, 


The following judgment was delivered : 

R. P. Mookerjee, J. :—This is an appeal .on behalf of the 
defendant No. 4 in a suit brought by the plaintiff for declaration 
of her title to the disputed lands and for recovery of khas posses- 


Febrnary, 9. 


sion thereof. 


` (4) (1907) 6 C. L. J. 6016 _ = 


VoL. 85.]. HIGH COURT. 


The only material qu:stion in issue in this appeal is whether 
Rajlakshmi Dassi, defendant No. 4, has gota subsisting right of 
fenancy or not. It will not be necessary to go into the series of 
litigations in respect of this holding. We may limit ourselves 
to the relevant facts pertinent fora decision of the only point 
which is raised in this appeal. The holding in question ori- 
ginally belonged to three brothers Krishna, Rakhal and Tulsi. 
The plaintiff Sushilabala, is the daughter-in-law of Krishna. 
Defendant No. 2, Sashi, is the son of Rakhal and defendant 
No. 4, the appellant before this Court, Rajlakshmi, is the wife 
of Tulsi. In 1929, the landlords obtained a rent decree against 
the three brothers in respect of arrears of rent due in respect of 
this holding. Inthe execution proceedings which followed one 
Bishnupada Chakraborty purchased the holding in July 193r and 
ultimately took possession. The next year, it is alleged by 
defendant No. 4, Bishnupada Chakraborty had created an under 
raiyati tenancy in favour of Rajlakshmi, defendant No.4. The 
creation of this Subordinate tenancy is denied by the plaintiff. 
There had been successive suits for the realisation of arrears of 
rent -and in-one- of these namely rent Suit No 244 of 1938, 
brought by one set of landlords, namely, the Ban: rjis, impleading 
the other co-sharer landlords, a decree was obtained In execu- 
tion of the said decree the decree holders, the Banerjis, purchased 
the holding. In these proceedings Sushila, who is alleged to 
have purchased the interest of the tenant in execution of an 
earlier rent decree, as also Bisnupada were made parties. After 


the purchase by the Banerjis an application for setting aside the ` 


sale was filed by Rajlakshmi under section 174 of. the Bengal 
Tenancy Act, alleging that .she was interested in the property 
sold. Inthe presence of Sushila and Bisnupada among others 
the sale was set aside and Sushila got back the property. Sub- 
sequently, Rajlakshmi brought a suit for contribution against 
Sushila and Bisnupada for realising a portion of the amount 
diposited by her to have the sale set aside. Rajlakshmi’s suit 
have been brought before the present suit was filed on the 
11th December, 1943, in the Court of znd Munsif, Baruipore. 
‘The suit out of which this appeal arises was filed by the plaintiff for 
declaration of her title and for khas possession on the allegation 
that Rajlakshmi had neither any title nor any right to possess 
portion of. the holding. While this suit was pending in 
the trial Court, the suit for contribution brought by Rajlakshmi 
‘was decreed. One of the issues raised in the said suit for con- 
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tribution was whether the under-raiyati as claimed by Rajlakshmi 
actually existed or not. That point was decided in favour of 
Rajlakshmi. As the suit was brought in the Court of Small 


~ Causes, the dicision in that suit would not be res-judicata in the 


present proceedings. It was, therefore, necessary for the Court 
to go into that issue once again and to come toa decision. on 
the facts and materials available. 


The trial Court dismissed the plaintiffs claim as regards 
khas possession on the ground that the plaintiff was estopped 
from raising the plea that defendant No. 4 Rajlakshmi was not 
a tenant under her as she had not raised any objection to Raj- 
lakshmi filing the application for setting aside the sale which — 
had been brought about by the Banerji landlords in execution 
of the decree in Rent Execution Case 368 of 1939 while executing 
the decree obtained in Rent Suit No. 244 of 1938. The learned 
Munsif further held that on the evidence Rajlakshmi had been 
able to prove that the tenancy as alleged by her bad been created 
by Bisnupada while his interest subsisted and the said tenancy 
had not been terminated legally. 


An appeal was taken to the Court of the Additional District 
Judge, 24-Parganas, by the plaintiff. The learned Additional 
District Judge came to the conclusion that on the facts of this case 
there could be no estoppel against the plaintiff and on the merits 
also he came to the conclusion that the dakhilas which had been 
produced by Rajlakshmi could not be believed. The decision on 
the question of the factum of the creation of the tenancy was 

"rested Solely on the point as to whether these dakhilas could 
be believed or not. In this view, the plaintiffs suit was decreed in 
full, The plaintiff's title was declared and she was held to be 
entitled to get khas possession of the suit lands. 


The present appeal is on behalf of the defendant No. 4, 
Rajlakshmi, and the questions to be considered in this appeal 
are (1) whether the plaintiff is estopped from questioning the 
subordinate tenancy and (2) whether on the facts, the tenancy 
has been proved to exist or not. 


As regards the question of estoppel, the relevant facts as 
regards the conduct of the parties in Miscellaneous Case No. 101 
of 1941 for setting aside th: sale in Rent Execution Case No. 368 
of 1941 have already been stated. The application on which 
the Miscellaneous case was started was one under section 174 of 
the Bengal Tenancy Act. The judgment-debtor or any person 


Von. 88, | HIGH COURT. 


whose interests are affected. by sale are the only persons who are 
entitled to make an application. The claim put forward by Raj- 
lakshmi was that she had a Subordinate tenancy which would, 
if the sale were to be effective, be liable to be destroyed or affec- 
ted. Sushila, the. present plaintiff was the person who was the 
judgmeht-debtor in that suit and it was her tenancy right which 
had been lost by the sale, Sushila had notice of the application. 
She did not object to the claim put forward by Rajlakshmi and 
got the fullest advantage of the result of the proceedings initiated 
by Rajlakshmi. It was not merely a case ‘where Sushila had 
simply remained silent but in addition she had got a substantive 
benefit as a result of the action initiated by Rajlakshmi. In 
Thomas Barclay v. Syed Hossein Ali Khan (1) it was held that 
no general rule could be formulated as to when silence might 
be unlawful in transactions between men at arms length. The 
presence of the silent party, when the transaction takes place, 
makes a much clear case for estoppel than when he is absent. 
Where a party fails to make his rights known (as in the present 
case, the right of Sushila to claim that Rajlakshmi held no Sub- 
ordinate tenancy in respect of this holding giving her a right to 
initiate the proceedings for setting aside the sale), where fairness 
and good conscienee require that the party should do so to 
protect the interest of others that party cannot be heard as against 
them to assert such rights. The case on behalf of defendant 
No. 4 becomes the stronger as the plaintiff Sushila had obtained 
the benefit under the proceedings which had been started by 
Rajlakshmi. While considering the effect of silence, the Court 
has further to consider whether there was any Occasion for words 
and reasonable explanation of the silence. Here was a landlord 
who did not challenge the title of the applicant under section 174 
of the Bengal Tenancy Act and the presence of the silent party 
when the transaction took place made outa much clearer éase 
for estoppel than if she had been absent. The present plaintiff 
had by her conduct induced defendant No. 4 to proceed on the 
basis of a particular position deliberately taken up in the pre- 
vious proceedings and she cannot be allowed to approbate and 
reprobate. This conduct on the part of the plaintiff may be 
taken to lead to a species of estoppel which may be described to 
be an intermediate one between estoppel by record and estoppel 
iz pats. This doctrine applies not only to successive stages of 
the same suit but also to suits other than the one in which the 
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yale position had been taken up. A party must not be heard to 


1949. allege things contradictory to each other. The doctrine of appro- 
Rajlakshmi Dasi bation and reprobation is not applicable in the case when there 
Sushilabala Dasi. are clear provisions of a statue but applies only to the conduct 

i of parties On the facts of the present case, it is incontestable 
Moohsrjee> F. that the plaintiff is estopped from taking up a position which is 
_ altogether contradictory to the one which she had adopted in the 
earlier proceedings. It must therefore be held that the plaintiff 
is estopped from raising the pl:ain the present suit that, defen- 

- dant No. 4 is not a subordinate tenant as claimed by her. - 





Apart from the question of estoppel, the judgment -of the 
Court of appeal below cannot be supported on the fact of the 
proof of the tenancy. The learned Additional District Judge 
has proceeded only oncertain circumstances about the proof as 
made available of the genuineness of the dakhilas. Whether the 
dakhilas are genuine or not ought not to have been decided 
without a reference to the conduct of the present plaintiff in the- 
sale set-aside case, namely, Miscellaneous Case No. ror of 1946 
It must havz been known to Sushila, the present plaintiff when 
the proceedings for setting aside the sale were in progress that 

` Rajlakshmi had no title to the land, holding a Subordinate 
tenancy, if the claim as made by the plaintiff wastrue. The pre- 
sent plaintiff however did not raise any objection to the claim as 
put forward by Rajlakshmi and that conduct on the part of 
~ Sushila is a very Strong piece of evidence which would have to 
be taken into consideration for determining whether the tenancy, 
has been proved or not. If that factis taken into consideration 
apart from the question of estoppel, as already discussed above, 
I have no doubt that the Court of appeal below would have come 
to the conclusion that the fact of the Subordinate tenancy having 
been created by Bishnupada was proved and made out. 


The appeal must accordingly be allowed. The judgment and 
‘decree of the Court of appeal below are set aside and those of the 
Court of first instance restored. The claim for khas possession is 
dismissed. The appellant will be entitled to the costs of this Court 
and of appeal below. 


Leave to appeal lender clause 15 of the Letters Patent has been 
‘asked for and is refused. 


S. C Appeal allowed, 


Vou. 85} HiGH COURT. 
Before Mr. Justice R. P. Mookerjee. 


HARE KRISHNA RANA AND OTHERS 
Y. 


JAMINI SUNDARI DASI AND OTHERS.” 


Dispossession—Execution procesdings—Code of Civil Procedure (Act V of- 


1908), Order XXI Rules 100, 103—Dispossession referred to, if in the 
course of or subsequent to the execution proceedings—Limitation—Indian 
Limitation Act (IX of 1908), Article 11-A, when attracted. 


The-interpretation of Order XXI Rule roo cannot be made with regard 
to the terms therein only by themselves. Whether the suit is barred by 
limitation or’ not has to be decided on Article 11-A of the Limitation 
Act, 


Although Article 11-A does not refer toany section the order must be 
an order under Order XXi Rule 103. That Rule expressly refers to Rules 98 
and rot and these Rules provided for investigating into a petition of objec- 
tion. The right of suit as given by Rule 103, only when there is order 
under Rules 98, gç or 101 and Article 11-A merely provided for limitation 
applicable to such suits. 


Nirode Barani Dasi v, Manindra Narayan Chandra (1) followed. 


= Satya Narain Mu'lick v. Jinsi Saha (2) ; Kiron Sashi Dasi v, The Oficial 
Assignee of Calcutta (3) and Bisweswar Banerjee v. Naba Kumar Sing 
Dudhoria (4) approved. 


The principle in Muttiah Chetti v. Palanippa Chetti (5) followed, 
Rajendra Kishore Pal Chaudhury v. Asir Ulla (6) dissented from, 


On a reference to the provisions contained in Rule 100 of Order XXI of 
the Code and Article 11-A of the Limitation Act as:also to the context of 
the Rules under Order XXI, the only conclusion is that dispossession referred 
to must be in course of and not subsequent to execution. 


If an application is held not to be an application maintainable under 
Rule roo of Order XXI of the Code, Article 11-A of the Limitation Act will 
not be attracted. Hence the suit will not be barred by limitation. 


*Appeal from Appellate Decree No. 1263 of 1945 against the decree of 
S. N. Palit Esq, Subordinate Judge, and Court, Midnapore, dated the 14th 
March, 1945, reversing the decree of M. N. Bhattacherjee Esq., Munsiff, 1st 
Court, Midnapore, dated the 25th March, 1944, 


(1) (1922) 26 C. W., N. 853. 

(2) (1929) A. I. R. [1929] Pat. 553. 
- (3) (1932) 36 C. W. N. 965. 

(4) (1939) 70 C. L. J, 111. 

(5) (1928) L. R. 55 L A. 256. 

(6) (1937) 65 C. L. J. 416. 
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Appeal by the- Plaintiffs. ' 


Suit for declaration of title to 8 annas share in a sub-tenure 
under the Patnidar. 


The material facts will appia from the judgment. -o 
Messrs. Apurba Charan Mukherjee and Paresh Nath E 


for the Appellants. - 


Messrs. S. C. Janah and Saroj Kumar ` Mait; for the 
Respondents. ae 


Mr. Ramendra Mohan Majumdar for the Deputy Registrar. ` 
C. A. V. 

The following judgment was delivered : 

R. P. Mook<rjee, J. :—In this appeal on behalf of the plain- 


. tiffs the particular question which arises for decision is whether 


under order 21, rule roo of the Code of Civil Procedu e disposses- 


'- sion referred to therein mast be in course of the execution pro- 


ceedings or may be a subsequent event. 


The plaintiffs brought the present suit out of which ‘this appeal 
arises for a declaration of their eight annas share in a particular 
sub-tenure held by them under the Patnidar. The plaintiffs’ 
predecessor Gostha and pro forma defendant No 5 Kedar after 
purchasing the eight annas share in the Patni sued Satish Adhikary 
who was then the owner of the subtenure in suit. That suit 
was decreed and in execution of this decree Gostha and Kedar 
became the auction-purchasers, the sale having taken place on 
the 15th of February, 1924, and possession was delivered on the 
24th of May, 1924. The plaintiffs claimed in the present pro- 
ceedings as the heirs of Gostha. Kedar who was the owner of 
the remaining eight annas share of the sub-tenure had borrowed 
money from defendant No. 3 Narendra and the latter obtained a 
decree for the realisation of the said amount. Defendant No»: 3 
purchased the entire sub-tenure on the 16th of -August, 1935, ‘on 
the allegation that the entire sub-tenure belonged to Kedar alone. 
Defendant No. 3 obtained delivery of possession under order a1, 
Tule 95 of the Code of Civil Procedure on the 19th of May 1936. 
Six months later the plaintiffs’ predecessor Gostha filed an appli- 
cation under order 21, rule roo of the Code in respect of his half 
share in the sub-tenure which belonged to him on the allegation 
that he had been dispossessed by defendant No. 3 on the 6th 
November, 1936, that is, long after the possession is alleged to have 


VoL. 85. | HIGH COURT. 


been delivered.to defendant No. 3 in execution of the decree. 
That application was finally disposed of by the learned Subordinate 
Judge holding (1) that on the allegation made by the petitioner 
that dispossession by the auction-purchaser was subsequent to 
. , the delivery of possession in execution of the decree the provisions 
of order z1 rule 100 of the Code were not attracted. Accordingly 
the application was not maintainable ; (2) that there was no reli- 
able evidence fo show that dispossession had taken place on 6th 
of Novemher, 1936, as alleged by the petitioner and not on the 
19th- of May, 1936, as evidenced by the writ of delivery of 
possession; and (3) that the petitioner had failed to show 
that hé was in possession of any portion of the disputed pro- 
perties on his own account. The application was accordingly 
dismissed, 

No suit as contemplated under order 21 rule 103 of the Code 
was brought by Gostha or after him by his successor-in-interest. 
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within one year of the 5th of April, 1937, that is, the date of com 


disposal of the application purporting to have been under order 2r, 
tule 100 of the Code. The plaintiffs’ case is that they are entitled 
to bring this separate suit as they did in December, 1941, as the 
application, which had been filed purporting to be under order 2r, 
rule 100 of the Code was held to be not maintainable. In the 
present plaint however the date of dispossession as given is the 
29th of Magh, 1345 B.S. corresponding to the rath of February, 
1939 and neither the 19th of May, 1936, the date of the delivery of 
possession under order 21, rule 95 of the Code to the defendant 
nor the 6th of November, 1934, as had been alleged in the appli- 
cation filed by Gostha under order 21, rule too of the Code. 
The plaintiffs contend that the present suit is not only maintain- 
able in law but is not barred by limitation, as they have come 
within r2 years of the date of their dispossession. 

Defendant No. 3, who was the purchaser in the money execu- 
tion case in 1935 and had obtained delivery of possession in May, 
1936, conveyed the property to defendant No. 2. Defendant No. 1 
is the wife of defendant No. 2. During the pendency of the suit, 
the zemindar Halwashiya had sued defendant No. r and the heirs 
of defendant No. 3 for rent of the sub-tenure without impleading 
the plaintiffs as parties and in execution of that decree the entire 
sub-tenure was purchased by defendant No. 4, Surendra on the 
18th of August, 1943. The plaintiffs alleged that they continued 
to be in possession until the r2th of February, 1939, when the 
defendant dispossessed them. 
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The principal defence is that the suit is barred by limitation. 
The leaened Munsiff overruled the objection raised by the defen- 
dant and decreed the plaintiffs’ suit. On appeal the learned Sub- 
orninate Judge held otherwise and the suit was dismissed. Hence 
this second appeal on behalf of the plaintiff. 

The first question which arises for decision is whether an 


application made by Gostha in 1936 having been dismissed and no 


suit having been brought within one year from the date of dismis- 
sal, the present suit is barred under Article 11-A of the Limitation 
Act. On behalf of the plaintiffs appellants it is contended that 
the” application which purported to be under order 21, rule 109 of 
the Code was not maintainable in law and therefore there is no 
scope for the application under the provisions contained -in 
Article 11-A of the Limitation Act. The ground upon which the 
application under order 21, rule 100 of the Code is sought to be 
avoided is that on Gostha’s own showing the alleged dispossession 
was not in course of the execution proceeding but much later 
thereafter. Under rule 100 no application is maintainable unless 
dispossession takes place as a direct result of the execution 
proceedings. . l 
Mr. Janah appearing on behalf of the defendant, on the other 
hand, contends that under rule too there is no reference to dis- 
possession being limited to one in course of the execution proceed- 
ings. The terms as contained in rule roo are very general and 
the application of the rule ought not to be limited by practically 
introducing words which are not to be found there. If the provi- 
sions contained in rule too were to be interpreted as standing by 
themselves, there is room for argument, as contended for by the 
defendant. Rule roo, however, cannot stand by itself. Whether 
the suit is barred by limitation or not has to be decided on 
Article 11-A of the Limitation Act. Article rr-A of the Act is in 
the following terms :— ee 
- “By a person against whom an order has been made under the 
Code of Civil Procedure, 1908, upon an application by the 
holder of a decree for the possession of immoveable property or 
by the purchaser of such property sold in execution of a decree, 
complaining of resistance or obstruction to the delivery of posses- 
sion thereof, or upon an application by any person dispossessed 
of such property in the delivery of possession thereof to the 
decree-holder or purchaser, to establish the right which he 
claims to the present possession of the property comprised in 
the order.” 


VoL. 8%.) HIGH COURT. — 


As observed by Chatterjee and Pearson, JJ., in WVérode 
Barani Dasi v, Manindra Narayan Chandra (1), and also, in some 
other decisions the provisions contained in rule 100 of the Code 
have to be interpreted and taken along with the. provisions con- 
tained in Article 1:-A of the Limitation Act : 


“But although the article does not refer to any section, the 
order must be an order under order 21, rule 103. That rule 
expressly refers to rules 98 and rer and these rules provided for 
investigating into a petition of objection. The right of suit is 
given by rule 03 only when there is order under rules 98, 99 or 
1or and Article rr-A merely provided for limitation applicable 
to such suits.” (At page 858). 


Without any reference to any decided case on the point, if we 
are to decide the issue on the provisions contained in Article r1r-A 
of the Limitation Act read with rule roo of order 21 of the Code, 
I do not think that there can be any doubt that dispossession 
referred to is one which takes place in course of the execution 
proceedings. The words “to the delivery of possession thereof” as 
appearing in Article 11-A put the matter beyond the shadow of 
any doubt. | 


Reference has however been made to a decision.by Mr. Justice 
Guha in the case of Rajendra Kishore Pal Chaudhury v. Asir Ulla 
(2), where there are observations which support the contention, as 
urged by the defendant. It appears that in the Civil Revision 
Case, which was before this Court, Guha, J. was satisfied that the 
Court ought not to interfere in that case even if the decision 
moved against were erroneous, as there was a more comprehensive 
remedy open to the petitioner to establish his title to the property 
as against the person in whose favour the order had been made in 
a summary proceeding arising out of a decree. The learned 
Judge however had also considered the merits of the case, although 
the Rule might have been discharged on the view as indicated 
above.’ The opinion expressed on the merits was mere otter. 
It was held that what was contemplated under order 21, rule roo 
of the Code was a case of dispossession by a decree-holder of a 
person in possession other than the judgment-debtor and only 
question the Court has to consider is whether the dispossession 
was by-a decree-holder or auction-purchaser as such and not 


(1) (1922) 26 C. W. N. 853. 
(2) (1937) 65 C. L, J. 416. 
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whether the dispossession took place during or after the disposal 
of any execution case started at the instance of the decree-holder 
or auction-purchaser. Witb great respect I would differ from the 
view expressed by Mr. Justice Guha. 


In the case of Satya Narayan Mullick v. Jinsi Saka (i) 
a Division Bench of the Patna High Court came to the conclu- 
sion that “Article 11-A would only apply, if it is established that 
the plalntifis are actually dispossessed of the property in course 
of the delivery of possession.” If there is no allegation that as a 
matter of fact the plaintiff has been dispossessed in the course of 
the delivery of possession, the application must be thrown out on 
the ground that the same is not maintainable in law. 


This view finds favour from the observations of Rankin, C. J. 
so far as the particular case is concerned, in the case of Kiron 
Sashi Dasi v. The Official Assignee of Calcutta (2) At page 972, 
it is observed that— 


“The question in this suit is whether an application having 
been made to Mr. Justice Greaves on the rath April, 1923, by 


- Khanna, saying that inspite of repeated demands Kiron Soshi was 


unwilling to give him possession the dismissal of that application 
meant that Khanna had one year only within which to bring his 
suit. In my judgment, that is not so. Khanna’s application was 
not an application within rule 97, the order was not an order 
within rule 99 and this suit is not within rule 103 there 
having been no execution proceeding or no order made by 
the Court at any time directing that Khanna should be put 
into possession of the property on the Strength of the sale 
cerlificatc, The application may have been dismissed for this 
very reason.” 


In the case now before me while dealing with the application 
filed by Gostha the learned Subordinate Judge had, as a matter 
of fact, come to the conciusion that that application was not main- 
tainable in law, as the dispossession alleged was not in course of 
execution but subsequent to the alleged delivery of possession in 
course of the execution case. This is a much stronger one on 
the fact than the one which was before Rankin, C, J. referred 
to above. 


Reference may in this connection be made to the :case of 


(1) (1929) A. I. R. [r929) Pat. 553. 
(2) (1932) 36 C. W, N. 965. 


Von, 85.] HIGH COURT. ` 


Bisweswar Banerjee y. Naba Kumar Singh Dudhoria (1). In that 
case the plaintiff had brought a suit for recovery of possession of 
the land beyond one year of the date of the order under rule too 
of order 21t of the Code. The defendant pleaded that the suit 
_ was barred under Article r1-A of the Limitation Act. Mr. Justice 
Henderson’s view was that it was competent for the plaintiff to 
prove in this suit that there was no dispossession of the prede- 
cessor of the defendant and consequently there was no foundation 
for an order under order 21, rule rco. If it held that there was 
no valid order under rule roo, Article 11-A of the Limitation Act 
will not apply and in this view the suit was held not to be barred 
by limitation. The decision as above was also made on the view 
that the finding, which might have been arrived at in a proceeding 
under order 21, rule roo, did not, in the circumstances as stated 
above, operate as ves judicata in the subsequent suit. Reference 
was made to the case of Muthiah Chetti v, Palaniappa Chetti (2). 
Although the special facts which gave rise to the observations 
were different from those which appear in the present case, the 
general observation and the principle referred to by their Lord- 
ships of the Judicial Committee are apposite. “The point to be 
considered is :—Is the appellant a person against whom an order 
as just described has been made ? The Board is of opinion that 
the answer is in the negative. By Article rr of the Limitation 
Act already quoted, he must be a person against whom an order 
has been made under the Civil Procedure Code on a claim 
preferred to, or an objection made to the attachment of, property 
attached in execution. The case thus comes to be narrowed down 
to whether it is a necessity of the order here specified that the 
property to which a claim is made, or to the attachment of 
which there is an objection, must be property which had been 
de fatto attached.” 

“It would seem to be so by the words, and by the very nature 
of the case, for the only property referred to is ‘property attached 
in execution’. Unless there has been an attachment, there can be 
no order made on an objection lodged to it, nor can any claim 
be made to the property so attached, and without such an order, 
there is no ferminus a quo for the running of limitation and with 
this the limitation itself is non-existent. The first head of 
Article 11, in the opinion of their Lordships, can on its words 
mean nothing else.” 


(1) (1939) 70 C. L. J. rit. 
(2) (1928) L. R. 55 1. A. 256. 
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As observed by the Judicial Committee the special point in 
issue in the case was that although there had been an order for 
attachment, that order had not been given effect to. There was no 
dispossession therefore as there had been no attachment in execu- 
tion. In the case of dispossession also, it must be in course of 
execution, l 

On a reading of the provisions contained in rule 100 of order 21 
of the Code and Article rr-A of the Limitation Act the only 
conclusion to which one may arrive atis that dispossession must 
be in course of execution. But I may as well indicate that the 
wider interpretation attempted tobe put on rule roo taken by 
itself by the learned Advocate for the defendant cannot be 
supported if reference is made to the position occupied as also 
its context in which it appears. Order 2r of the Code deals 
with execution of decrees and orders. The rules appearing 
under this order are sub-divided under different sub-headings. 
All the different sub-headings deal with one or different possible 
stages and the adverse circumstances which may occur in course 
of execution. After making provisions in rules 41 to 57 for 
attachment of property, rules 58 to 63-A-for the Code are in- 
troduced to regulate investigation of claims and objections. The 
next three sub-headings deal either with sale jointly or with sale 
of moveable or immoveable properties. These cover rules 64 to 
95. Rules 97 to 103 are the concluding rules of the Order under 
the sub-heading “Resistence to delivery of possession to decree- 
holder or purchaser”, Bearing in mind that the proceedings 
contemplated under these rules are to be initiated in and to be 
dealt with by the executing Court, we may consider the 
implication of the different rules appearing under these sub- 
headings. Rules 97 to 99 unmistakably refer to resistance or 
obstruction in course of execution. If possession is delivered 
and there is subsequent dispossession, such subsequent happen- 
ing would not be interpreted to invest the executing Court 
with jurisdiction to deal summarily with various questions of. 
conflicting title as will ordinarily arise in such cases, The- pro-. 
visions contained in this order are for the expeditious disposal of 
the execution proceedings. They do not contemplate to provide 
fora particular procedure not arising out of execution proceed-, 
ings but outside the same. From this point of view also I hold 
that rule 100 cannot be interpreted to be attracted in case where 
dispossession is alleged in course of execution but subsequent 


thereto. 


~ 


~ 
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As indicated already, the learned- Subordinate Judge, while 
dealing with the application by Gostha purporting to be under 
Tule roo of order 21, himself pointed out that the application was 
not maintainable in law. In that view the application was dis- 
missed although there are observations dealing with some of the 
points touching the merits of the case. If an application is held 
not to be an application maintainable under rule 100 of order 2r 
of the Code, Article r1-A of the Limitation Act will not be 
attracted. I therefore hold that the present suit is not barred 
by limitation. 

A decision on this point however does not dispose of the 
whole case. It is open to the parties to adduce evidence in the 
‘present case to prove when dispossession took place. If it is 
found that dispossession had as a matter of fact, taken place in 
course of execution, that is, on the rgth of May, 1936, when 
possession is alleged to have been delivered under order 2r, 
rule 95 of the Code, inspite of the fact that a contrary allegation 
is made by the plaintiff the suit must be dismissed and after the 
decision of the claim case no suit as contemplated under section 
103 was brought within one year and it is not open to the Court 
at this stage to decide the question of title which ought to have 
been raised at the stage or within one year of such dispossession. 

- -If onthe other hand, the final Court of fact comes to the 
conclusion that disj‘ossessiou was not as alleged by the defen- 
dant but subsequent thereto either as alleged by the plaintiff or 
on any other date subsequent to the delivery of possession which 
took place on.the 19th May, 1936, the plaintiffs’ suit has to be 
decreed, as the title of the plaintiffs has not been destroyed. by 
lapse of time. ’ 

There is no finding by the Court of. appeal below as to the 
date. on which -.the ‘plaintiffs were dispossessed. ’ This matter 
must therefore go back to the Court of appeal below fora decision 


>+ „on this question of fact. If it is found in favour of the defendant 


the suit ts to be dismissed ; s'on a contrary view the plaintiff's. -suit 
m have to be decreed. i 

‘ The appeal is accordingly allowed and’ the case remanded to 
thé ‘Court of appeal below for a decision on the question of fact 
referred to above and for the final disposal of the suit according 
to the directions given above. The learned Subordinate Judge 
will proceed on the evidence already onthe record. There will 
be no order for costs in this Court. 


S, C. . - + . Appeal allowed: Case-vemanded, 
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ORIGINAL CIVIL. 
Before Mr. Justice S. B. Sinka. 


TULARAM NATHMALL 
Y. 


BILASROY & CO.* 


Arbitration—Setting aside an award —Arbitrators awarding damage in excess 
of Jute Price Control Order, 1945—Blackmarket rate sxplained—Recogni- 
tion of a custom by the arbitrater—Damage on the basis of a custom 
whether valid—Measure of damage. 


Application to set aside an award made by the Bengal Chamber of 
Commerce was made. Petitioner sold to the respondent 1200 bales of B. Twill. 
Delivery was to be made in July, August and September, 1946, at the rate of 
400 bales monthly at Rs. 64/4 per 100 bags. The contract was,in the usual 
form of Jute contracts of Indian Jute Mills Association and contained the usual 
arbitration clause, The maximum control price of B. Twills was fixed under 
the Jute Price Control Order of 1945 which expired on 3oth September, 1946. 


The respondent resold some of the B. Twills to different parties. 


The petitioner failed to deliver the said B. Twills according to the 
contract, The respo.dent insisted on the petitioner giving delivery and 
accepting extension. The petitioner offered to pay the difference between 
the contract price and the maximum controlled price then prevailing. The 
disputes between the parties were referred to arbitration of the Bengal 
Chamber of Commerce. An award was made in favOur of the respondent {for 
a sum of Rs, 50850 together with interest, which was in excess of the 
difference between the contract price and, the maximum controlled- price ; 
The arbitrators stated in the award that they had made the award on 
the basis that there was no free market for Jute manufacturers upto 3oth 
September, 1946 : 


Held —\i) If the existence of a custom is pleaded, it is for the arbitrators 
to come to the conclusion as to whether the custom exists or not, and if so 
what are its terms and incidents, 


(ii) Ordinarily the measure of damages upon the breach of contract for 
sale of goods is the difference between the contract price and market price 
on the date of breach. Where there is no available market then the 
Court must do its best to award such damage as will put the aggrieved 
party in the same position in which he would have been if the contract had 
been performed, 


(iii) It is peculiarly within the province of the arbitrators to assess 
damages in order that a party may be indemnified for the breach of contract 
by the other party. 


*In the matter of an Arbitration Agreement, dated 15th July, 1946, 


VOL. 85.] HIGH COURT. 


Cases referred to :— 


Bajranglal Ladhuram v. Ganesh Commercial Co. Ltd. (1); Produce 
Brokers Co, Lid. v. Ocympia Oil & Cake Co. Lid. (2). 

Application by Tolaram Nathmall to set aside an award made 
by the Bengal Chamber of Commerce, dated the 12th April, 1949. 


The material facts will appear from the judgment. 
Mr. R. S. Bathawat with Mr. D. C. Sethia for the Applicant. 
Mr. B. Das and Mr. `A. N. Roy for the Respondents. 


The judgment of the Court was as follows : 

S. B. Sinha, J. :—This is an application to set aside an award 
made by the Bengal Chamber of Commerce, dated April 12, 
1949. 

On February 15, 1946, by contract No. 1328 the pelitioner-sold 
to the respondent 3,60,000 bags (:2co bales) of B. Twills—delivery 
July, August and September, 1946 at the rate of 1,20,000 bags 
(400 bales) monthly at Rs. 64-4 per roo bags. The contract was 
inthe usual form of Jute Contracts of the Indian Jute Mills 
Association and contained the usual arbitration clause. 


The respondent resold to different parties 850 bales of 
B. Twills out of the said 1200 bales particulars whereof are as 
follows :— 


(a) By Contract No. 1345 the respondent sold 300 bales to 
M. M. Ispahani, Ltd. at Rs, 65-12 per hundred bags—delivery 
July to September, 1946 at the rate of fo,cco bags monthly 
(b) By two Contracts Nos. 1385 and 1386, dated February 25, 
1346 the respondent sold to A. H. Bhiwandiwalla & Co. 
400 bales of the said Jute, delivery July to September, 1946. 
Under Contract No. 1385 the sale price was Rs. £6-4 per hundred 
bags and 15000 bags were to be delivered monthly. Under 
Contract No. 1386 the sale price was Rs. 66-2 per hundred bags 
and delivery was to be at the rate of 30,coo bags monthly. 
(c) By another contact, dated March 14, 1946 being Contract 
No. 135 the -respondent sold to Moujiram Inderchand 45,000 
bags of B. Twills (too bales) delivery July to September, 1946 
at the rate of 15000 bags monthly at Rs. 64-4 per hundred 
bags. 
~ No goods were delivered by the petitioner. 


(1) Unreported judgment in Appeals from Original Order and decree 
Nos, 73, 74 and 75 of 1948. 
(2) (1915) [1916] 1 A. C. 314. 
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ee On July 24, 1946 the respondent called for Mill’s pucca delivery 
1949. order to enable itto present the same to its buyers in good time. 


Tularam Nathmall The petitioner replied that it could not procure the goods in 
the market at the controlled price and offered to pay the difference 
between the contract rate and the legal maximum price. On 
August 6, 1946 the respondent pointed out in reply that it was 
the petitioner’s duty to deliver the goods in order that the respon- 
dent might fulfil its contract with its buyers and it offered to grant 
extension of time for delivery. On August 8, 1¢46 the petitioner 
replied that it never applied for extension of time and repeated 
that the goods could not be procured. On August 27, 1946 the 
petitioner again informed the respondent that as the goods could 
not be obtained in the market at the legal maximum price, the 
August instalment could not be delivered. On September 2, 1945 
the respondent repeated that it had resold the goods and the 
buyers were insisting on delivery and that the petitioner ought 
to accept extension of time for delivery. The petitioner replied 
on September 8, 1946 that it did not want any extension and that 
as goods were not procurable it had no other alternative but to 
offer the difference between the contract rate and the legal maxi- 
mum price. Correspondence went on, the respondent insisting 
on the petitioner giving delivery and accepting extension of the 
date of delivery ‘and the petitioner refusing to accept extension and 
offering to pay the difference between the contract price and the 
controlled price then prevailing. On September 19, 1946 the 
petitioner informed the respondent that the contract in regard to 
the instalments deliverable in July and August, 1946 had been 
cancelled as the due date had expired. The petitioner by a letter, 
dated September 21, 1946 intimated that it was unable to deliver 
the September instalment and offered to pay the amount of differ- 
ence between the contract price and the controlled price prevailing 
at the time. The respondent protested and insisted on delivery of 
the goods being made by the due date. , 


v. 
Bilasroy & Co. 





Sinha, J. 


After the expiry of September 30, 1946 the respondent 
forwarded io the petitioner letters from its buyers insisting on 
delivery being made to them under their contract. The peti- 
tioner replied that the question of delivery did not arise at that 
stage and protested against unnecessary correspondence being 
made. 


On October 17, 1946 the respondent informed the petitioner 
that it had bought 300 bales of B. Twills at Rs, 82-2 per hundred 
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bags and-forwarded a bill for Rs. 16,425. The petitioner denied 
liability and returned the bill. 


On June 17, 1947 the disputes between the parties were 
referred to the arbitration of the Bengal Chamber of Commerce. 

It appears that A. H. Bhiwandiwalla & Co. referred the 
disputes between them and the respondent arising out of nonde- 
livery .of the goods agreed to be supplied under contracts Nos. 
1385 and 1386 to the arbitration of the Bengal Chamber of 
Commerce and on September 26, 1947 the Bengal Chamber 
of Commerce made an award for Rs. 3,825 in respect of Con- 
tract No. 1385 and for Rs. 7762/8 in respect of Contract No. 1386 
against the respondent. Similarly Moujiram Inderchand referred 
the disputes between them and the respondent arising out of 
nondelivery of goods under Contract No. 135 to the arbitration 
of the Bengal Chamber of Commerce and on October 7, 1947 


an award was made in favour of Moujiram Inderchand and ' 


against the respondent for Rs. 16087/8 together with interest 
thereon. It also appears that M. M. Ispahani Ltd repurchased 
300 bales against their contract with the respondent being Con- 
tract No. £345 at Rs. 82/8. But ultimately there was an amicable 
settlement between them whereby M. M. Ispahani Ltd. accepted 
damages of Rs. 11362/8 in respect of the said 300 bales calculated 
on the basis of difference between the contract rate and the rate 
of Rs. 77 per hundred bags. 

It appears that the petitioner filed a suit in this Court being 
Suit No. 2019 of 1947 (Zolaram Nathmall v. Bilasroy & Co.) 
alleging fraud, misrepresentation, mistake etc, and denying that 


there was a valid or binding contract between the parties and that . 


there was any automatic extension of the date of delivery or that 
the period of delivery stood extended by any custom of trade, 
The respondent applied for stay of the suit. It was held on that 
application that some of the disputes raised in suit were not 
covered by the arbitration clause. Directions were given for early 
hearing of the suit. The suit came up for hearing before 
Chatterjee, J. on or about September 14, 1948 and was dismissed. 
There was no appeal from that judgment. 


Thereafter the arbitration proceedings started and statements 
were filed on behalf of the parties before the arbitrators. 


The respondent in its letter of reference dated June 17, 1946 
alleged that though extension was granted of the due date the 
petitioner repudiated the extension. It was also alleged that 
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with a view to maintain the moral tone of the gunny market and 
to discourage black market, the Gunny Trades Association advised 
all members and others in the trade to consider all unfulfilled 
contracts whose due dates fell within the period of the Jute 
Price Control! Order as extended till goods could be delivered or 
an amicable settlement reached upon and that that advice had 
become customary in the market and hundreds of cases had been 
settled in accordance with that custom. It was further alleged 
that by reason of the failure of the petitioner to deliver the 
goods the respondent could not give delivery to M. M, Ispahani 
Jutd. who purchased 300 bales of B. Twills at Rs. 82/8 per hund- 
red bags and sent to the respondent the difference bill which 
was forwarded to the petitioner. By an amicable settlement 
M. M. Ispahani Ltd. agreed to charge the difference at Rs 77 
instead of at Rs. 82/8. It was also alleged that other buyers of the 


respondent were proceeding against it to recover damages for 


nondelivery. The statement ended with a prayer that the arbitra- 
tors should give an award in favour of the respondent for Rs.64, 
725 on the basis of the claims of its buyers for 850 bales and for 
Rs. 14831/4 in respect of 350 bales which were not resold by 
the respondent on the basis of the différence between the contract 
price and Rs. 78/8 being the price prevailing on October 1, 1946. 

In reply to that statement the petitioner alleged that the par- 
ties were never ad idem as to the subject matter or the terms of 


‘the contract and there was in fact and in law no contract between 


them. Alternatively it was stated that if the arbitrators were of 
opinion that there was a contract the same should be construed 
and its terms and incidents should be. determined. Then it was 
stated as follows :— 

“The petitioner (Bilasroy & Co.) is wrongfully alleging that 
it was a term of- the said contract that incase of nondelivery of 
the goods the due dates of delivery would stand automatically 
extended until the actual delivery of the goods or until the 
reaching of an amicable settlement between the parties and that 
such terms were annexed to the contract by an alleged custom of 
the gunny trade. ‘The respondent (Tolaram Nathmall) denied 
that there was or is any term inthe contract as aforesaid or that 
the said term was or became or could be annexed to the said 
contract. The respondent (Tolaram Nathmall) submits that 
upon a true construction of the contract and in the events which 
have happened the due dates of delivery never stood extended as 
alleged by the petitioner (Bilasroy & Co.)”, 
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The petitioner then stated: “If the learned Tribunal is of the 
opinion that the due dates of delivery under the contracts stood 
extended till after September, 30, 1946, the respondent submits 
that in the circumstances the contract ceased to exist on the 


principle of frustration and became void on the expiry of the 


Jute Price Control Order’... .ccseeces ss: 


“There was no provision in the contract and it was not dis- 
closed to them (Tolaram Nathmall) that Bilasroy & Co. were 
purchasing the goods from Tolaram Nathmall for purposes of 
supply to the parties or any of them nor were their names dis- 
ClOSEA”,.ecoseeseneeeree Lt is well known inthe market that B. Twills 
were not then available during the period of control at the con- 
trolled rate. The parties who were in hot necessity of the goods 
had to purchase the same in black market”. 


“Ultimately the petitioner finding that there was no extension 
beyond September they set upa plea of custom inthe markel 
and purported to refer to arbitration of Gunny Trades Associa- 
tion: The Gunny Trades Association had in fact no jurisdiction 
in the matter. . . . » The respondent emphatically denies 
that there was any contract or automatic extension or that the 
period of delivery could stand extended by any custom of trade 
or by any principle of law unless an amicable settlement is passed 
between the parties”. 


The respondent filed a Exess on April 9, 1949 paragraph 4 
whereof is as follows :— 


“It was with a view to checkmate the unscrupulous designs of 
such parties that the custom arose in the market that the due 
dates which fell within the control periods were to be taken as 
automatically extended till the goods were delivered or amicably 
settled or till they were freely available. This custom has been 
fully sponsored by’ the Gunny Trades Association, Indian Jute 
Mills Association, Bengal Chamber of Commerce, Calcutta Jute 
Fabrics Shippers Association and hundreds of awards have been 
made by the learned Courts of Bengal Chamber of Commerce in 
such cases”. 


N 


In paragraph 6 it was stated as follows: “‘wein our turn sold 
the goods which we purchased from Messrs Tolaram Nathmall to 
other parties and due to the default of our sellers we passed as 
unscrupulous parties and got heavy awards against us. Ifso what 
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can protect Messrs Tolaram Nathmall the original defaulter from 
being subjected to high parallel awards”. f 

It was then pointed out that since the original claim was filed 
by the respondent many new developments had occurred namely 
Messrs. A. H. Bbiwandiwalla & Co. and Moujiram Inderchand 
had obtained awards against the respondent and the claim of 
Messrs. M. M, Ispahani Ltd. had been settled for Rs. 11362/8. 
The original claim of the respondent was revised and an award 
for Rs, 50,887/8 was claimed. 


It appears that the arbiirators held a sitting on April 12, 
1949. The minutes of the arbitrators on that day are as follows: 
“Neither of the parties appeared before us. We duly considered 
the written statements put in by the parties with the correspon- 
dence and other papers attached and discussed the case. We 
made our award”, 


The award is dated April 12,,1949 and the operative part 
thereof is as follows : 


‘(t) that there was no market for those goods: on the contract 
dates and the first free market after the expiry of the due dates 
was on rst October 1946. 

“(2) That Messrs. Tolaram Nathmall shall pay to Messrs, 
Bilasroy & Co. in full settlement of their claim herein the sum of 
Rs. 50,850 together with interest at the rate of 4 per cent per 
annum from tst December 1946 until tbe date of this award. 

‘(3) That Messrs. Tolaram Nathmall shall pay to Messrs. 
Bilasroy & Co. the costs of this arbitration which we fix at 
Ks, 290 and which are to be recovered by the Tribunal from the 
sum of Rs. 4co deposited by Messrs. Bilasroy & Co”. 


Various grounds were taken in the petition for challenging the 
award. But learned Counsel appearing for the petitioner has 
confined his attack on the award to the following grounds :— 

(a) The award is in contravention of the Jute Price Control’ 
Order 1945 and is against public policy and should not be given 
effect to or recognised by this Court. 

(b) The arbitrators acted illegally and misconducted them- 
selves in the proceedings and disregarded the law in' awarding the 
damages on the basis of market rates in excess. of controlled 
rates or on the basis of any automatically extended due 


date. 
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(c) There was no evidence before the arbitrators of any 
extension of time for delivery of goods and as such they acted 


dishonestly in awarding damages on the basis of market rate on 
October r, 1946. 


It is strongly urged that this case is covered by the decision 
of the Appeal Court in Bajranglal Laduram v. Ganesh Commer- 
cial Co. Ltd. (1). It is eontended that no allegation of extension 
ofthe due date was made by the petitioner and it was not open 
to the arbitrators to find that there was an extension. Further 
no evidence was adduced before the arbitrators and the arbitrators 
could not on the written statements of the parties come to a 
conclusion that the due dates of delivery had been extended. 


It seems to me that this contention is correct and if I thought 
that the arbitrators had made the award onthe basis that time 
for delivery had been extended by mutual agreement I would 
have held that the award is bad. ButI am of opinion that the 
arbitrators did not hold that the parties mutually agreed to extend 
the time and they did not make their award on that basis. 


The Court of Appeal has held that where the existence of a 
custom was alleged whereby damages could be assessed on the 
basis of the price 1uling not on the date of the breach but ona 
date subsequent to the expiry of the Jute Price Control Order, 
it was open for the arbitrators as commercial men of knowledge 
and experience to award damages on the basis of difference 
between the contract price and the price ruling on a date subse- 
quent to the expiry. of the Jute Price Control Order. Inthe case 
of Bajranglal Laduram v, Ganesh Commercial Co. Ltd. (1) it 
was expressly alleged in the statements filed before the arbitrators 
that according to a custom in the market damages could be 
assessed on the basis of the rate prevailing on October r, 1946 
though the date of breach was September 30, 1946. The ques- 
tion is whether in the statements filed before the arbitrators any 
custom was afleged which could justify the arbitrators to come 
to a conclusion as to the existence of such a custom. 


In the first statement filed before the arbitrators by the res- 
pondent in June 1947 it was expressly alleged that in order to 
discourage black market the Gunny Trades Association advised 
members and others in the trade to consider the unfulfilled con- 


(1) Unreported judgment in Appeals from Original Order and decree 
Nos. 73, 74 and 75 of 1948. 
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tracts whose ‘due dates fell within the period as extended till 
goods could he delivered or an amicable settlemént reached 
upon and that that advice had become customary in. the market 
and hundreds of cases had been settled in- accordance with that 
custom. In the plaint filed by the petitioner in this Court in 
Suit No. 2019 of 1947 the petitioner alleged that the respondent 
was wrongly alleging that it was a term of the contract that in case 
of nondelivery of the goods the due dates of delivery would stand 
automatically extended until the actual delivery of the goods or 
until the reaching of an amicable settlement between the parties 
and that such terms were annexed to the contract by an 
alleged cusiom of the Calcutta Gunny Trade. Inthe statement 
filed before the arbitrators by the petitioner on or about March 
9, 1949 it was again alleged by the respondent that the petitioner 
was wrongly alleging that “it was a term of the contract that in 
case of nondelivery of the goods the due dates of delivery would 
stand automatically extended until actual delivery of goods or 
until the reaching of an amicable settlement between the parties 
and that such terms were annexed to the contract by an alleged 
custom of the Calcutta Gunny Trade.” The petitioner denied 
in the statement that there was any such term in the contract 
or that such a term could be annexed to the contract. In the 


rejoinder filed on April 9, 1949, the respondent reiterated that 


there was such a custom and that the custom had arisen in the 
market in order to checkmate the unscrupulous designs of 
certain parties and that the custom had been fully approved 
of and acted upon by the yarious Trade Associations and 
by the Bengal Chamber of Commerce. In .view of these 
statements I do not thirk it can be said that the existence of 
custom was not pleaded. If the existence of the custom 
was pleaded as I think it was for the arbitrators to come 
to a conclusion as to whether the custom existed or not and if so 
what were its terms and incidents. Ifsucha custom existed then 
the date of delivery would be extended till there was free market 
or in other words till the goods were available in the market. The 
arbitrators have held that there was no market for these goods 
onthe contract due dates and the first free market after the 
respective due dates was onthe rst October 1946. Indeed the . 
petitioner made the case in the correspondence as well as in its 
statement before the arbitrators that the goods were not pro- 
curable inthe market at controlled rates. The arbitrators had 
therefore jurisdiction if they held that the custom was established 
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to award damages on the basis of difference between the contract 
rate and the market rate prevailing on the 1st October, 1946. 


Learned Counsel for the petitioner argued that it was not open 
to the arbitrators to find that such a custom existed because such a 
custom would be inconsistent with the terms of the contract. Refe- 
rence is made to the case of Produce Brokers Co. Ltd. v. Olympia 
Oil & Cake Co. Lid. (1) where it was held that under the clauseJin 
acontract referring to arbitration any dispute arising under the 
contract it was competent to the arbitrators finally to determine 
the existence of a custom affecting the rights and obligations of the 
paities under the contract where such custom was not inconsistent 
with the terms of the contract. It is contended that the custom 
pleaded here is inconsistent with the terms of the contract. I am 
unable to agree with this contention, Itis to be observed that 
this custom has been alleged by parties on many occasions in 
arbitration proceedings and awards made on the basis of such 
custom have been upheld in this Court on the footing that it was 
for the arbitrators to come to a conclusion asto the existence of 
such a custom. 


I am however of opinion that even if there was no such 
custom it was opento the arbitrators to award damages as they 
have done. 


It is not clear from the award on what basis damages had been 
awarded. It may be that the award has been onthe basis of the 
difference between the contract rate and the market rate on the 
1st October, 1946. It should be remembered that the respon- 
dent made a claim for an award for Rs. 50,887/8 with interest and 
costs. The amount awarded is Rs. 50,850 and if calculation is 
made on the basis of difference between the contract rate and the 
market rate prevailing on October 1, 1946 which was according to 
the respondent Rs. 78/8 per hundred bags the result is the figure 
of Rs. 50,850. 

It is true that ordinarily the measure of damages upon a 
breach of contract for sale of goods is the difference between 
the contract price and the market price on the date of breach. 
The market price on the date of breach is accepted as the basis 
because the buyer can go into the market and buy the goods at 
that rate and that is presumed to be true value of the goods. 
The defaulting party is bound however to place the other party 


(1) (1915) [1916] 1 A. C. 314. 
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in the same position in which he would have been if the contract 
was performed. Where there is no available market and there 
are difficulties in assessing the damages on the ordinary footing, 
the Court must do its best to award such damages as will put the 
seller in the same position in which he would have been if the 
contract had been performed. ‘The arbitrators have found that 
these goods were not procurable in the market during the currency 
ofi the Jute Price Control Order. The ordinary measure of 
damages therefore would not apply to this case. It was for the 
arbitrators to find out and award what damages would put the 
respondent in the same position in which they would have been 
if the petitioner had performed the contract. Assuming they 
assessed such damages on the footing of the market rate prevail- 
ing on October 1, 1946 they may have been mistaken in their 
assessment, The error however does not appear on the face of the 
award and it is net open to this Court to interfere with the award 
on the ground that the arbitrators were mistaken in awarding 
damages on a wrong basis. 

It is quite true that ifthe arbitrators had calculated damages 
on the basis of difference between thé contract rate and the 
market rate on a date on which the Jute Price Control Order was 
in operation they would be in effect recognising a black market 
and that would be an offence against the law of the land and 
they would be guilty of misconduct. In this case the arbitrators 
have not done that. They have expressly stated in the award 
that the goods were not available in the market during the cur- 
rency of the Jute Price Control Order and the first free market 
came into existence on the 1st October 1946. They therefore 
did not award damages on the basis of difference between the 
contract rate and the market rate prevailing on any date during the 
currency of the Jute Price Control Order. If they awarded 
damages on the basis of difference between the contract rate and 
the market rate prevailing on the 1st October no question of 
black marketing should arise because on the 1st October there 
was no controlled rate. It is true that in Bajranglal Ladhuram v. 
Ganesh Commercial Có. Zid. (1) damages were awarded as on the 
1st October. But there was no finding by the arbitrators that 
there was no free market during the currency of the Jute Price 
Control Order and goods were not procurable in the market during 
that period. Therefore the ordinary rule as to measure of damages 

(1) Unreported judgment in Appeals from Original Order and decree 
Nos. 73, 74 and 75 of 1948. 
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between the contract rate and the market rate on the date of 
breach applied and as the market rate on the date of breach was 
controlled no damages could be awarded in excess of the diffe- 
rence between the contract rate and market rate on the date of 
breach. In this case however it is quite clear that the arbitrators 
have not awarded damages on the ordinary footing because there 
was no free market for jute during the currency of the Jute Price 
Control Order. Further in this case a custom was pleaded and it 
was open to the arbitrators to Come to a conclusion as to whether 
the custom existed. I do not think the custom was inconsistent 
with the terms of the contract. Numerous awards have been made 
on the basis of such custom and have been upheld by this Court. 


It is not clear from the award on what basis the award has 
been made. It was peculiarly within the province of the arbitra- 
tors to assess damages in order that the plaintiff might be inde- 
mnified for breach of contract by the petitioner. The respondent 
had to pay large sums as damages to its buyers. There was no 
free market on the date of breach. The arbitrators had to make 
an estimate and they made it and assessed damages the basis of 
which does not appear on the face of the award. Even if the 
assessment is wrong it is not a matter for this Court to interfere. 

I do not think the award can be challenged on ground of 
misconduct of the arbitrators, 


The result is that the application fails and must be dimissed 
with costs. 


Mr. B. M. Bagaria: Solicitor for the Applicant. 
Messrs. Dutt & Sen: Solicitors for the Respondent. 
S. K, R C Application dismissed. 
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Before Mr. Justice P. B, Mukharjt. 
HAJI EBRAHIM KASSEM COCHINWALLA 


Y. 
NORTHRN INDIAN OIL INDUSTRIES LTD.* 


Arbitration—Setting aside an award on the ground of misconduct and not 
filling award wthin time—Failure to state a case for the opinion of 
the Court whether misconduct under the Indian Law—English and 
Indian Law compared—Appraisement of evidence by the arbitrator 
whether a matter for the Court to question—Filing of an award a 
ministerial act and not a judicial or quasi judicial act—Interest of the 
arbitrator when can be a ground for setting aside an award—Limits of 
the requirement of filing auxiliary papers with the award under section 
14(2) of the Arbitration Act—Error of law on the face of the award. 


While English decisions offer valuable guide it is essential to observe 
that there is very important difference between the Indian and English Law 
on the question of arbitrator stating a special case for the opinion of the 
Court on a question of law, Under the English law the Court can direct 
the arbitrator to sta‘e the question of law. Under the Indian Law, the Court 
has no such power. 

Csarnikow v. Roth, Schmidt & Co. (t)and In re: Palmer & Co, (2) not 
applied. 

Appraisement of evidence by the arbitrator is ordinarily never a matter 
which the Court questions and considers so long as itis not a question of 
any violation of material principles of justice in refusing to givea hearing 
toa party or in refusing to have the evidence of a particular party. The 


parties have selected their own forum in the arbitrator and the deciding 
forum must be conceded the power of appraisement of evidence, 


The arbitrator is the only judge of the quality or quantity of evidence. 
Chhogmal Rawatmeal v. Sankalchand G. Shah (3) distinguished. 


Mediterranean and Eastern Export. Co. Ltd.,v.Fortress Fabric Lid. (4) 
referred to: 


Filing of an award by an arbitrator is a ministerial act and nota judicial 
or quasi judicial act. Filing of the award is nothing to do with the validity 
of the award subject to Article 178 of the Limitation Act. 


*In the matter of Arbitration Act X of 1940. Application for setting 
aside an Award dated 22nd July, 1949, in Suit No. 110 of 1949. 


(1) [1922] 2 K. B. 478, l = 
(2) (1897) L. R. [1898] 1 Q. B. 131. 
(3) (1949) 53 C. W. N, 828. 

- (4) [1948] 2 All, E. R. 186. 
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Anandi Lal Podder v. Keshavdeo Podder (1) followed : Cvit 
Where an Arbitrator’s interest is known to the party at or before his 1950, 
time of appointment no complaint can be made -by the party who has agreed Haji Ebrahim 


to appoint such an Arbitrator with full knowledge of his interest. It is, Kassem S ORANE 
however, no part of the Arbitrator’s duty to answera query froma partyaS  Nothern Indian Oil 
to whether he has or has not any personal interest. Failure to reply such l Industries Ltd. 
query does not mean that the Arbitrator’s interest is ipso facto proved by sar 

reason of such failure to reply. 


The requirement of filing auxiliary papers with the award under section 
14(2) of the Indian Arbitration Act is confined to(1) deposition and (2) docu- 
- ments which have been taken and proved before the Arbitrator. 


Yusuf Khan v. Riyasat Ali (2) distinguished, 


Where the award refers to the contract number and says ‘fread and 
carefully considered the papers in this case” it cannot be said that either 
the contracts are necessarily incorporated in the award so that they could be 
scrutinised and examined in order to discover error on-the face of the 
award, 


` 


Government of Kelanton v. Duff Development Company Ltd. (3) 
Champsey Bhara & Co, v, Jivaraj Balloo Spinning & Weaving Co. (4) Saleh 
Mahomed Umr Dossal v Nathoomal Kessamal (5) and Durga Frosad 
Chamria vy. Shewkishen Bhattar (6) referred to ; 


Keshri Mull v, Megh Raj Bas Deo (7) was also considered, 


Application by Haji Ebrahim Kassem Cochinwalla for setting 
aside an award dated the 22nd July, 1949. 


The material facts appear from the judgment. 
Mr. S. K. Das for the Applicant. 
Mr, A. K. Sen for the Respondent. 


The judgment of the Court was as follows :— 


= 


P. B. Mukharji, J. :—This is an application made on behalf Vigan 16. 
of Haji Ebrahim Kassem Cochinwalla on a notice of motion dated — 
the 30th November, 1949, asking to set aside the award dated the 
22nd July, 1949, and filed on the 20th September, 1949. 


(1) (1945) A. I, R. [1949] Calc. 549. 
(2) (1926) I. L. R, 1 Luck, 139. 

(3) [1923] A. C. 395. 

(4) (1923) L. R. 50 I. A 324. 

(5) (1927) L. R. 54 L. A. 427. 

(6) (1949) 54-€. W. N. 74 (P. C.). 
(7) [1942] L L. R. 2 Calc, 69. 
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The facts of the case may be stated briefly. By contract 
dated the 2nd January 1949 the applicant purchased from the 
Northern India Oil. Industries Ltd. 3 waggons of pure Mahuya 
oil. The respondents claimed Rs. 3,368/9/3 as damages for non- 
acceptance being based on the difference between the contract 
price and the market price. After some disputes by a letter 
dated the gth February r949 the respondents’ solicitor informed 
the applicant of the appointment of Pannalal Kassera as the sole 
arbitrator. An application was thereafter made by the present 
applicant on the 24th May 1949 restraining the sole arbitrator from 
acting and for allowing the applicant to appoint an arbitrator on 
his behalf, That application was finally heard by Banerjee J. 
and by an order dated the 5th July t949 the learned Judge held 
that the the application should fail and did not allow the applicant 
to appoint his arbitrator- as no sufficient cause had been shown. 
I would quote from my learned brother’s judgment delivered on 
the sth July 1949 the following observations which I consider 
material for the purpose of the present application before me : 


“I do not see any resson why I should set aside the appoint- 
ment. No allegation has been made against Mr. Kassera. Petiti- 
tioner’s counsel has said that the petitioner has conffdence in Mr. 
Kassera who is a man of business and who dealsin the contract 
commodity. His fitness to act as an arbitrator has not been 
questioned.” . 

Those observations are material because although the applicant 
did not succeed before my learnad brother he has repeated prac- 
tically the same allegation of misconduct against the same arbi- 
trator in the present application before me, 

The other part of the order of the sth July, 1949, which is 
material for the purposes of the present application is : 

“The Arbitrator must file the Award by July, 23, 1949. If the 
Arbitrator thinks that he would not be able to complete the award 
by that time he should forthwith inform the parties about his 
inability to do so.” 

Reliance has been placed upon this part of the order for the 
contention of the applicant that the Arbitrator did not file the 
Award within the time indicated in that order. 

Mr. S. K. Das learned counsel for the applicant has made the 
following submissions on which he asks me to set aside the Award 


of the Arbitrator : 
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(1) The Arbitrator misconducted himself in not stating a 
special case for the opinion of the Court and in refusing to grant 
an adjournment for such purpose as alleged in paragraph rı of 
the petition. 


(2) That the Arbitrator had no sufficient evidence before him 
to hold that the Railway booking was closed on the 3rst January, 
1948, in Railway Stations in the U. P. and Behar as alleged in 
paragraphs 12, 13 and 14 of the petition. 


(3) That the Award of the Arbitrator was filed on the 2oth 


September, 1949, instead of the 25th July, 1949, as directed by 
the order of Banerjee J. 


Section 13 of the Indian Arbitration Act, 1940 provides in 
sub-paragraph (b) thereof that the Arbitrators have power to, 
state a special case for the opinion of the Court on any question 
of law involved. While English decisions offer valuable guide 
it is essential to observe that there is a very important difference 
in this particular matter between Indian Law and the English Law. 
Section g of the English Arbitration Act, 1934, empowers the 
Court to direct an Arbitrator to state a question of law, but not 
so under the Indian Arbitration Act. There are no powers in 
the Courts in India under the Indian Arbitration Act, 1940, to 
direct the Arbitrator to state a special case. Mr.S. K. Das 
learned counsel for the applicant relied on the well known obser- 
vation in Czarnikow v. Roth, Schmidt & Co.(t) where it has 
been said that the Arbitrators are guilty of misconduct in not 
granting adjournment for enabling the parties to apply in Court 
for the statement of a special case. In my judgment that is not 
misconduct under the Indian Arbitration Act, 1940. The prin- 
ciples of English decisions in the case I have mentioned as well 
as in lave: Palmer & Co.(2) are in my view not applicable 
in India. The view that I have expressed finds support from 
Sir N. N. Sarkar’s Tagore Law Lectures onthe Law of Arbitra- 
tion in 1942 at pp. 130-1. 

Nor do I consider the question raised in paragraph ro of the 
petition to be a question of law which the Arbitrator was required 
to state to the Court fora decision. In my view it was not such 
a question of law which arose atallon the facts of the case, and 
the refusal to state which for the opinion of the Court can be 


(1) [1929] 2 K, B.478. . 
(2) (1897) L. R. [1898] 1 Q. B. 131. 
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puke either described as misconduct of the Arbitrator or as his 
1950. perversity. 

Haji Ebrahim On the question of refusal to hear evidence I am not satisfied 


Kassem Cochinwalla f 
on the affidavits that there was any refusal on the part of the 


V. 

as n e a Arbitrator to hear evidence in the manner alleged by the appli- 
ET j cant. 4 hele that the facts of the case placed before me do not 
aoe at all justify the conclusion that there was any refusal to hear any 
evidence on the part of the Arbitrator, Mr. Das’ argument on 
this branch of his case really boiled down to a consideration 
whether the appraisement of the evidence by the Arbitrator was 
correct or not and not whether the Arbitrator decided without 
any evidence at all where evidence was necessary. In my opinion 
appraisement of evidence by the Arbitrator is ordinarily never a 
matter which this Court questions and considers. The parties 
have selected their own forum and the deciding forum must be 
conceded the power of appraisement of evidence. It is not a 
question herein this case of any violation of natural principles 
of justice in refusing to give a hearing to any party or in refusing 
to have the evidence of a particular party. The Arbitrator in 
my opinion is the only Judge of the quality or the quantity of 
evidence and it will not be for this Court to take upon itself the 
task of being a Judge of the evidence before-the Arbitrator. It 
may be possible that on the same evidence the Court might have 
arrived at a different conclusion than the Arbitrator but that by 
itself is no ground in my view of setting aside an Award of an 
Arbitrator. It is familiar learning but requires emphasis that 
by section t of the Indian Evidence Act the Evidence Act im 
its rigour is not intended to apply to proceediogs before an 

Arbitrator. 7 
Mr. Das has tried to tempt me with the decision of the Court 
of Appeal in Chhogmal Rawatmal v. Sankalchand G. Shak (1) 
and in order to bring the present application within the limits of 
the decision of the Court of Appeal he has urged before me that 
the Arbitrator came to a finding in this case onthe extension of 
dates without taking evidence. I am entirely unable to take that 
view on the facts in the present case before me. Nota word is 
suggested in the petition that the Arbitrator decided on the 
extension of dates without taking any evidence. Chatterjee, J. 
delivering the judgment of the Court of Appeal observes at p. 830 


of the Report : 
(1) (1949) 53 C. W. N. 828. 


Von. 85.] HIGH COURT. 


“It is impossible for any Arbitrator to hold in favour of exten- 
sion without any evidence and without any material, It is not 
a matter which is within the special knowledge of the Arbitrators 
as businessmen of experience and they can only decide that the 
due dates of the contract were extended provided that there were 
Some materials on the point. That may be right or that may be 
wrong but they are entitled to come to a conclusion if there is 
evidence or if there is material on which they can determine the 
matter, But in the absence of any evidence or any material or 
even any allegation to that effect they are guilty of legal miscon- 


duct if they came to any such finding or determine damages on the 
basis of extension,” 


On the facts of this case there was not only some evidence 
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but a large amount of evidence and it is not a case in which the ~ 


arbitrator has decided any question either without “any evidence 
or any material”, 


I need only observe and notice the relevant observations of 
Lord Goddard C. J. in Mediterranean & Eastern Export Co. Lid, 
V. Fortress Fabric Ltd (1) where the Lord Chief Justice of Eng- 
land came to the conclusion that the arbitrator having been app- 
ointed because of his knowledge and experience in the trade was 
entitled to fix the damage without hearing expert evidence thereon, 
The learned Lord Chief Justice makes the following observations 
at pp. 188-9 of the Report: 


“A man in the trade who is selected for his experience would 
be likely to know and indeed to be expected to know the fluctua- 
tions of the market and would have plenty of means of informing 
himself or refreshing his memory on any point on which he might 
find it necessary so to do. In this case according to the affidavit of 
sellers they did take the point before the arbitrator that the Sou- 
thern African market has slumped. Whether the buyers contested 
that statement does not appear but an experienced arbitrator would 
know or have the means of knowing whether that was so or not 
and to what extent and see no reason why in principle he should 
be required to have evidence on this point any more than on any 
other question relating to a particular trade. It must be taken 
I think that in fixing the amount that he has, he has acted on his 
own knowledge and experience. The day has long gone by when 
the Courts looked with jealousy on the jurisdiction of the arbi- 
trators, The modern tendency is in my opinion more especially in 


(1) [1948] 2 All, E. R, 186. 
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CIVIL: commercial arbitrations, to endeavour to upkold Awards of the 


1950. i skilled persons that the parties themselves have selected to decide 

“Haji? Ebrahim the questions at issue between them. If an arbitrator has 

Kassem Gochinwnte ‘acted within the terms of his submission and has not violated any 

Northern Indian Oil rules of what is so often called natural justice the Courts should 
Industries Ltd. he slow indeed to set aside his Award.” 





Mukharji J. The third argument of Mr. Das is that the Award must be set 


aside because it was filed on the zoth September, 1949,instead of 
the 25th July, 1949, as directed by the order of Banerjee, J. dated 


the sth July, r949. I am unable to accept the contention of 
Mr. Das on this point, 


The Award was made by the Arbitrator on the 22nd July 
1949 and that was within the time limit. Filing of an -Award by 
an arbitrator is a ministerial act and not judicial or guasi judicial 
act of the arbitrator. While the Arbitrator is /unctus officio if he 
allows the specified time to expire before making his Award that 

- doctrine is inapplicable in any view so faras fling of the Award 
- is concerned. A decision of this Court, Anandi Lal Foddar v. 
Keshavdeo Poddar (1), came to the conclusion that filing of an 
Award was a ministerial act, and I respectfully follow that decision 
‘on this point. Gentle J. at p. 55r of that Report observes “In 
causing the Award to be filed the arbitrators do not perform a 
` judicial act but one of a ministerial nature,” 


On the facts also I do not consider Mr. Das’ contention can 
be upheld. What actually happened in this case was that the 
Arbitrator did file the Award on the 23rd July, 1949, which was 
within the time specified by Banerjee J. and the same was accepted 

_by the Department but the Department later on informed the- 
` Arbitrator that the Stamp put on the said Award was insufficient 
`- whereupon the excess stamp was duly putin later. On the 2and 
July, 1949, the Arbitrator by letter (filed with the Award papers 
in Court) to the Registrar sent the Award describing it to have 
been “duly stamped” along with the copy of the proceedings of 
the two meetings held by him with three exhibits“ It was’ theře- 
after discovered by the office that there was deficit in the stamp. 
The deficit was made good and the Award was finally filed as ‘on 
the zoth September, 1949. A somewhat’ similar situation arose 
- in the reported decision'in Keshri Mull v. “Megh Raj Bas Deo. (a). 


wt 


` (1) (1945) A. L R. [1949] Cale. 549. - ‘SS 
(a) [1942] I. L. R, 2 Cale, 69. Liu a 
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It was there held by Gentle J. that Article 178 of the.Limitation 
Act which provides fora limitation of go days for filing of an 
Award in Court from the date of service of the notice of making 
the Award would not apply to an Award which has already been 
filed in the Court though the act of filing took place after more 
than go days. That was also a case where the delay in filing was 
due to deficit in stamp. 


Even if the Law were otherwise I would still have held on 
the construction of the orderof Banerjee J. that what the learned 
Judge intended by his order was that the Arbitrator should 
“complete” his Award within the 23rd July, 1949, and it will be 
apparent from the language the learned Judge used. The rele- 
vant portion of his judgment runs as follows : > 


“The Arbitrator must fle the Award by July 23, 1949. If 
the Arbitraror thinks that he would not be able to complete the 
Award by that date he should forthwith intimate to the parties 
about his inability to do so.” 


That shows that although. the -learned Judge used the word 
“file” he was not contemplating the completion and filing of the 
Award by the date he specified. He was only contemplating the 
“completion” or making of the Award. 


I am therefore unable to set aside the Award on the ground 
urged by Mr. Das. In my opinion filing of the Award should 
have nothing. to do with the validity of the Award excepting so 
far as-Article 178 of the Limitation Act affects the question. But 
no question under Article 178 of the Limitation Act arises in 
this case. _ 


This disposes of all the major arguments of Mr. Das. 


But the learned counsel for the applicant has also urged be- 
fore me three other grounds. One is thatthe Arbitrator failed 
to make a disclosure of his interest. The second is that the 
Arbitrator omitted to file necessary documents with the Award. 
The third is that there is error apparent on the face of the Award. 
I propose to deal with them separately. 


Regarding the applicant’s contention that the Arbitrator failed 
to disclose his interest'in the matter, the necessary averment is to 
be found in paragraph 8 of the petition where the applicants’ 
Solicitor by letter dated the r2th July, 1949, required the Arbi- 
trator to answer certain particulars. It is said that no answer 
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was given bythe Arbitrator to such a query. In my view Mr. 
Das has entirely misconceived the law on this subject. It is 
settled law that where the interest is known to the parties at or 
before the time of the appointment of the Arbitrator no complaint 
can be made by a party who has agreed to appoint such an Arbie 
trator with full knowledge of the Arbitrator’s interest either in the 
parties or in the subject matter of the arbitration. It is equally well 
settled law that if the Arbitrator has undisclosed or concealed 
personal interest either in the parties -or in the subject matter of 
the arbitration then that isa sufficient ground for setting aside 
the Award. But the fact of the Arbitrator having such interest 
or bias must be established and satisfactorily proved before the 
Court and ifso established and proved the Court will set aside 
his Award. It is however no part of the Arbitrator’s duty to 
answer a query whether he has of not any personal interest in 
the Subject matier or parties. Failureto reply to a query of this 
description does not mean that the Arbitrator’s interest or bias 
is 1fs0 facto proved by reason of such failure to reply. Mr. Das 
apparently contended that because the Arbitrator did not answer 
the letter therefore he must have an interest or bias. That isa . 
proposition which I hold altogether unsound or untenable. 


The next submission of Mr. Das is that the Arbitrator omitted 
to file necessary documents with the Award. That isa ground which 
is not taken at all in the petition and ıt is an attempt to add a new 
ground. Mr. Sen has objected to such a ground being taken. As 
the ground was not taken in the petition Mr. Das. filed an affidavit 
of Abdul Gaffar affirmed on the 21st December, 1949, during 
the course of the hearing of this application before me and on 
the basis of such new atfidavit applied to set aside the award on 
the ground stated therein. Article 158 of the Limitation Act 
provides that an application to set aside the Award must be made 
within 30 days fromthe date of the notice of the filing of the 
Award. On the arst December, 1949, when the affidavit is affirmed 
stating this new ground in an application made thereon that must 
be treated as a new application which was clearly barred by time 
and I hold accordingly. 


In the affidavit of the 21st December, 1949, affirmed by Abdul 
Gaffar an Assistant Manager of the applicant a statement is made 
in paragraph 2 thereof that the arbitrator took down notes in his 
handwriting either by pen or pencil when evidence was given byt 
such notes have not been filed with the Award. This omission is 


VoL. 8§.] HIGH COURT. 185 


Supposed to have been noticed on the 2oth December, 1949, in ivit, 
the afternoon when the application was being heard. This belated 1950. 
notice of the alleged omission is pleaded with a view to avoid the Haji Ebrahim 


limitation. But this plea cinnot in my opinion succeed in avoid- Kassem nile 
ing limitation, When the notice of the filing of the Award is Northern 'ndian Oil 
given any party interested in it may certainly have inspection of iguata Ltd, 
the papers filed with it and if he has not dóne so then it is not Mukharii, J. 
for him to say that he discovered any omission with regard to’ E 
papers which required to be filed with the Award in the course of 

the`hearing of the application which may be long after the period 

of limitation. 


On the merits also I am satisfied that this alleged new ground 
of omission to file necessary documents is an unsound plea. The 
affidavit of Abdul Gaffar of the 21st December, 1949, makes two 
points. They are thatthe Arbitrator omitted to file (£) his pen 
or pencil notes of evidence and (2) that the books of Hossain 
Kasam Dada which were supposed to have been produced betore 
the arbitrator have not been filed by the arbitrator. Section 
14(2) of the Indian Arbitration Act, 1940, provides that the arbi- 
trator shall at the request of the party or if so directed by the 
Court cause the Award together with any “‘uesosition and dotu- 
ments which may have been taken and proved defore him” to be 
filed in Court. The requirement of the Statute is confined to (1) 
deposition and (2) documents. The minutes in this case which 
contained short notes of the deposition or the nature of evidence 
have been filed with the Award. The minutes are clear that the 
alleged books of H. K* Dada were not tendered and taken by the 
arbitrator as part of the record. On the facts here I am satished 
that the Statute has been fully complied by the Arbitrator. Pen- 
cil or pen notes of evidence when there is a formal minute of the 
evidence and proceedings before the arbitrator do not require to be 
filed having regard to the language used in section 14:2) of the 
Arbitration Act. Mr. Das was attempting to come within the 
ambit of decision on which he relies. That decision is Yusuf 
Khan v. Riyasat Ali. (1). That decision proceeded on different 
set of facts. There the arbitrator did not file the original deposi- 
tions of witnesses recorded by him but filed only the fair copies 
of such depositions which were not even shown to be accurate 
copies of such deposition, Here no allegation even had been 
made that the minutes are inaccurate, and there is not the 


(1) (1926) I. L, R. 1 Luck, 139." 
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slightest suggestion to that effect.. It was also found there in. 
that Lucknow case that the arbitrator did not file the document- 
ary evidence produced before him. There the arbitrator returned 
the rent receipts filed before him by the tenants to the parties and 
on the facts of that case it was held that the arbitrator had commi- 
tted judicial misconduct. i 


The last submission made by Mr. Das is that I should set 
aside the Award in this case on the ground that there is error of 
law on the face of it, What that error is Mr, Das inspite of his” 
arguments has not been able to elucidate. So far as I have been 
able to follow his argument it comes to something like this. The 
arbitrator in bis award specifiically mention “read and carefully 
considered the -papers in this case” and the contract No. L186, 
Therefore Mr. Das contends the papers and the contract in the 
case are necessarily incorporated by reference in Award and this 
Court can scrutinise such papers and contract whatever they may 
be in order to discover error on the face of the Award. > 


The law on this point has been settled by the House of Lords 
and by the Privy Council. In Government of Kelanton v. Duff 
Development Company Ltd. (1) Viscount Cave Lord Chancellor 
says that unless it can be shown by something appearing on the 
face of the Award that the arbitrator has proceeded illegally his 
Award must stand. In Champsey Bhara & Co. v. Jivaraj 
Balloo Spinning & Weaving Co. (2) the Judicial Committee 
of the Privy Council observes that an Award of an arbitrator 
can be set aside on the ground of error of Jaw on the face 
of the Award only when in the Award a document is 
incorporated with it as for instance a note appended by the arbi- 
trator stating the reasons for his decisions and there is found 
some legal proposition which is the basis of the Award and which 
is erroneous. The Privy Council in that case held that they could 
not set aside the Award and the terms of the contract were not so 
incorporated with the Award as to entitle the Court to refer to 
them as showing either that the Award was wrong in law or that 
under them the contract has come to an endand therefore the 
jurisdiction of the arbitrators had terminated. Then again the 
Judicial: Committee of the Privy Council in Saleh Mahomed Umr 
Dossal y. Nathoomal Kessamai (3) comes to the conclusion that a 


(1) [1923] A. C. 395. 
(a) (1929) L, R. 50 L A. 334. 
(3) (1927) L. R. 54 I. A. 427. . 
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statement in the Award that the dispute is under a contract be- os 
tween the parties of a cértain date does not so incorporate the 1950. 
contract with the Award as to entitle tlre Court to refer to its terms Haji Ebrahim 


and by so doing to'find that there is an error of law, Itis Kassem a 
therefore not permissible in my opinion in this case to refer Northern Indian Oil 
either to the contract which is mentioned by the arbitrator or to coe Ltd; 
the papers in order to find out the error of law. The language Mukharji, J. 
of the arbitrator is not such in the Award which can be construed — 

to mean that either the contract or the papeis are incoporated in 

the Award. The last pronouncement of the Judicial Committee 

of the Privy Council on this point is in Durga Prosad Chamria 
-V; Shewkissen Bhattar (1) There again the Privy Council repeated 

the law on the point ard Lord Radcliffe delivering the judgment 

of the Privy Council expressed the opinion that before a Court 

can set aside an Award On the ground that an error of law appears 

on the face. of it in the reference to some documents, it must be 

demonstrated affirmatively that the law was departed from by the 

Arbitrator in noticing the existence or contents of those docu- 

ments, and accordingly, mere reference to certain documents in. 

the Award was insufficient to establish that it was wrong in law 

to refer to them. Applying the law on this point I hold that the 

Award in this case is not bad on the ground of error uf law on the 

face of it. 


. In the circumstances the application fails and is dismissed 
. with costs 


‘Messrs. Mitra and Ganguly : Solicitors for the Applicant. 
Messrs, Khaitan & Co. +: Solicitors for the Respondent. 
S. K. R. C. . Application dismissed. 


(1) (1949) 54°C. W. N. 74 (P. C.) 
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APPHAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries, Kt. Chief Justice 
and Mr. Justice P. Be Chakravartti, 


MESSRS MOHIN & CO. LID, 


V. 
ATUL CHANDRA DUTTA.* 
Arbitration —Disputes when within the ambit of the arbitration clause— 


Liability to pay sales-tax in question—Misrepresentation regarding 
buyers’ sales-tax Registration number—Dispute regarding the 


contract, explained—Liability under the Bengal Finance Sales-tax Act ~ 


(Bengal Act VI of 1941), whether a dispute regarding the contract— 
Effect of reversing the order of setting aside an award. 


The appellant entered intoa contract with the respondent for sale of 
2500 Mds. of Mabua oil.. The contract contained an arbitration clause in 
the following terms “any dispute regarding this contract is to be settled by 
Bengal Chamber of Commerce”, Later on dispute arose regarding the 
payment of salesetax as it appears that the respondent had no sales-tax 
Registration number until the greater part of the: oil has been delivered, 
He had such Registration number towards the very end of the contract. A 
dispute arose regarding liability to pay sales-tax and the matter was referred 
to the arbitration of Bengal Chamber of Commerce. Arbitrators gave an 
award in favour of the appellants for Rs. 2810-11 together with certain cost. 
The award was set aside. Hence the present appeal : 

Held (i) The arbitration clause was as wide as it could possibly be, 
Disputes re»arding a contract need not necessarily be disputes arising directly 
uncer the contract. They may be disputes connected with the contract in 
some way Or anot: er. f 

(ii Disputes were undoubtedly the disputes regarding the contract and 
in fact closely connected with the contract. 

(iii) The effect of reversing the order setting aside the award is that the 
order dismissing the application for an order in terms of the award fails and 
is liable to be set aside. 


Monro v. Bognor Urban District Council (1) distinguished, 
Judgment of Sinha, J. setting aside the award reversed, 


Appeal by Messrs. Mohin & Co. Ltd. from the judgment of 


Sinha, J. setting aside an award. 
The material facts appear from the judgment. 


*Appeal from Original Order No. 61 of 1948 against the decision of 
Mr. Justice S. B. Sinha, dated a3rd March, 1948. 


(1) [1915] 3 K, B. 167. 


Vor. 85.] : HIGH COURT. 


Messrs, R. S. Bachwat and R. N. Mitra for the Appellants. 
Mr. P. B. Mukharji for the Respondent. 


The judgments of the Court were as follows : 

Harries, C. J. :—This is an appeal from a judgment of 
Sinha, J., dated March 23, 1948 setting aside an award of certain 
arbitrators. 


The appellants carried on business as oil merchants and 
on January 12, 1945 they éntered into a contract: with the 
respondent for the sale of 2500 maunds of Mowah Oil at Rs. 40 
per maund packed in returnable drums to be delivered free at the 
purchaser’s works at Tollygunge. The contract contained an 
arbitration clause in the following terms :—" Any dispute regarding 
this contract is to Ve settled by the Bengal Chamber of 
` Commerce.” 


Pursuant to the contract the appellants supplied 2238 maunds 
'32 seers and 4 chittaks of Mowah Oil to the respondent between 
February 12, 1945 and June 18, 1945, and another quantity of 
238 maunds and 4 seers between July 31, 1946 and: September 
6, 1946. The appellants made out bills for these supplies and 
were paid by the respondent. In the bills no mention was made 
of any sales tax payable by any party. 


On August 1, 1945 the appellants wrote to the respondent 
asking him for his sales tax registration number, and further 
correspondence took place. It is clear that the respondent had 
no sales tax registration number until the greater part of the oil 
had been delivered. He had such a registration number towards 
the very end of the contract. 


The appellants claimed that the respondent was bound to pay 
a sum of Rs. 2810-11-0 which was the sales tax payable in respect 
of all deliveries made during the period when the respondent 
had no sales tax registration number. The respondent denied 
all liability and claimed that no sales tax was recoverable 
from him. i 


According to the appellants tbe respondent had a sales tax 
registration number; in other words, that he was a registered 
dealer under the Bengal Finance (Sales Tax) Act, 1941. If that 
were so, then it is. common ground that no sales tax would be 
payable in respect of these sales of oil, On the other hand, 
gales tax would be payable, if the purchaser was not a registered 
dealer and in possession of sales tax registration number. As 
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abla I have said the respondent -only became a registered dealer at 
1948. the -very end of the performance of this contract and therefore the 
Messrs. Mohin appellants hadto pay a large sum as sales tax, though they had to 
& Co. Ltd, pay nothing in respect of deliveries after the respondent obtained a 


Atul Chandra Dutta, sales tax registration number. ee Pe 

Ha me y. A dispute arose between the parties as to who was ultimately 
— liable for this sales tax which the appellants had had to pay on 
the deliveries made to the respondent before the latter obtained 
a sales tax registration number. The appellants’ contended that the 
respondent was liable because the latter had represented to the 
appellants that he had a sales tax registration number and there- 
fore no reference had ‘been made to sales tax in the contract be- 
cause in such an event no sales tax would have been payable by 
the appellants. The appellants urged that by reason of this repre- 
sentation the amount of sales tax payable was not included in the 
price and the effect of the misrepresentation had been that the 
appellants had had to pay a large sum as sales tax. This loss -they 
claimed should be made good by the respondent. ‘This claim 
appears to- have been based on section rg of the Indian Contract 

Act which is in these terms : Be tre 

“When consent to an agreement is caused by coercion, fraud 
or misrepresentation, the agreement is a contract voidable at the 
option of the party whose consent was so caused. 

“A party to a contract, whose consent was caused by fraud or- 
misrepresentation, may, if he thinks ‘fir, insist that the contract 
shall be performed, and that he shall be put in the position in 

which be. would have been if the representations made had been 
true.” f ; 

The appellants’ contention was that. their consent had been 
obtained to this contract by misrepresentation, namely, that the 
buyer was a registered dealer and that no sales tax would therefore 
be payable on the transaction, The appellants contend that 
under section rọ of the Indian Contract Act they could insist on 
the contract being performed -ani further they would insist that 
they be put in the position in which they would have been if the 
representations made had been true. As I have said, if the 
alleged representations made by the respondent were .true then 
no sales tax would have been payable. But the representations 
. “were not true and the appellants had to pay Rs. 2800 odd. They 
claim that the-only way that they can be put in the same position 
asif the representations made were true ig that the amount they 

paid should be refunded to them by the respondent. __ i 


Vou. -88.] . HIGHTCOURBE! 2. 04% 

The respondent’s answer was that he had made‘no such repré- 
sentation. On the contrary he alleged that it had been expressly 
agreed between the: parties that the sales tax ‘to be included 
in the .price of Rs. 40 per maund. There was therefore a 
serious dispute between -the parties .; relating -to this matter of 
sales tax. a 


The appellants also claimed that by reason of the. statute 
imposing | ‘the sales tax they were entitled to recover the amount 
from the respondent. Their contention appears to have been that 
by the statute imposing the sales tax, namely, the Bengal Finance 
(Sales Tax) Act, 1941, there was to be implied a term. in_ this 
_contract that the buyer should pay to = sellers what the latter 


+ 
=» + 


re 


had to pay as-sales tax. . : 

'. Thirdly, the appellants urged that they were entitled © récover 
these’ amounts’ paid by them-as sales‘tax under SectiOns 69 and“7o 
of the Indian Contract Act, that is, ‘as money, paid ` for: ang on 
behalf of the respondent. 


Such, was the dispute _between. the parties and -tbat wás: the 
- dispute that wads submitted to.the: arbitrators appointed by.the 
Bengal Chamber of. Commerce. ~The wholé. question in dispute 
was the amount of ‘the sales tax,:.and what the arbitrators were 
called upon to decide was whether ‘the respondent was bound to 
repay the amount of the sales, tax:.which had;been paid by the. 
appellants: . OF ` : 3 rane 

‘The arbitrators found in favour of the appellants and made 
award in favour of the appellants for Rs. 2810-tt-o together 
with certain costs. ee l 


An application was made‘to St#ha, J. to set aside the award 
arid’ he:set aside the award -on the ground that the disputes 


between'the parties ca not fall within the ambit of the arbitra- 


- 3 a, 
u A - -+ é uni 


tion clduse. ° 


Ca 


‘As I have stated; the" abies clause referred all disputes 


regarding’ the contract -to “arbitrators. It appears to‘ me that the 


form used was as wide as it could possibly be. Disputes regarding 
a contract need not necessarily be disputes arising directly under 


the cofitract. They may be disputes eOuncelce with the contract 


in some’ way or another. 
‘Sinha, J. was of opinion that the Meputge fell within four 

heads + qe l T; à 

a8 (a) whether or not an assurance had been given by the respon- 

dent-‘at the time of- the contract thdf he had a valid sales tax’ 
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registration number and, if so, whether the respondent- was liable 
to pay sales tax ; 


(b) whether ‘the appellants were entitled to be re-imbursed 
in respect of amounts paid and payable by them to Govern 
ment for sales tax in respect of the supplies made under the 
contract ; 


(c) whether there was a statutory obligation on the part of the 
respondent to pay sales tax, if he did not hold valid sales tax 
registration number ; and 


(d) whether tbe price mentioned in the contract included 
the sales tax. j 


Sinka, J. was of opinion that dispute (d) was a dispute regard- 
ing the contract. That matter- however had been raised by the 
respondent and not by the appellants. Sinha, J. however was of 
opinion that disputes (a), (b) and (c) were not disputes regarding 
the contract. 


I find it impossible to agree with the view of the learned Judge. 
Dispute (a) is a dispute involving section 19 of the Indian Contract 
Act. What the appellants urged was that they were entitled 
to enforce the contract as if the representations alleged to have 
been made to them were true. In other words, they claimed to be 
put in the position in which they would have been if the sale 
had been to a registered dealer. In other words they claimed 
the payment of the amount paid by them as sales tax as being 
the only way to place them in the same position as they would 
have been if the sale had been to a registered dealer. In other 
words they claimed the payment of the amount paid by them as 
sales tax as being the only way to place them in the same position 
as they would have been if the representations made to them were 
true. The respondent of course contended that there had been 
no such representation and therefore the. appellants had no claim 
under section 19 of the Indian Contract Act. Can it possibly -be 
said that that dispute was nota dispute regarding this contract ? 
It appears to me that it was a dispute arising directly out of 
the contract. What the appellants claimed was to enforce the 
contract as if the representation made to them had been true. 
It seems to me quite impossible to say that the dispute was not 
one regarding the contract. If it was not a dispute regarding 
the contract, then in regard to what did the dispute arise.P?, The 
dispute involves the contract and it is a dispute concerning-the 


é 
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rights of the parties under that contract. That being so, it appears 
to me that dispute (a) mentioned by Sinka, J. is clearly a dispute 
regarding the contract. 


Dispute (b) also appears to me to be a dispute regarding the 
contract. The dispute was, as stated by Sinka, J. whether the 
appellants were entitled to be re-imbursed in respect of amounts 
payable by them to Government for sales tax in respect of 
supplies made under the contract. As I have said, the appel- 
lants claimed that they hada right under sections 69 and 70 of 
the Indian Contract Act. Whether they had or had not is 
immaterial. They claimed that they had sucha right and that 
claim appears to me to bea claim connected with the contract 
and the dispute relating to the claim is a dispute connected with 
the contract and is a dispute regarding the contract. 


Similarly, dispute (c) whether there was a statutory obligation 
on the part of the respondent to pay sales tax in respect of 
supplies made under the contract is also a dispute regarding the 
contract. 


It was urged that by reason of the Bengal Finance (Sales Tax) 
Act, 1941 where was to be implied in a contract of this kind a 
aterm thata buyer who was not a registered dealer was bound 
to reimburse the seller to the extent of the amount paid for sales 
tax. The contention might be a throughly bad and hopeless 
one, but it appears to me that the dispute relating to this claim 
is clearly a dispute regarding the contract. It isa dispute regard- 
ing the rights of the parties under the contract or the Tights 
under terms to be implied in the contract. For example, a dis- 
pute as to whether goods are of a merchantable quality would be 
a dispute arising under a contract, though the contract was silent 
as to the quality, because it is implied in certain circumstances 
by the Sale of Goods Act that the goods should be of a merchant- 
able quality. That term is implied by statute and a breach 
would give rise toa dispute under the contract, What is con- 
tended in this case is that there is to be implied a term as to 
re-imbursement of sales tax by reason of the Bengal Finance 
(Sales Tax) Act, 1941 and the dispute as to the liability for this 
sales taxis to my mind a dispute regarding the contract. These 
claims made by the appellants may be wholly without founda- 
tion, but this court is not concerned with the merits of the claim. 
What we are concerned to ascertain is whether or not the res- 
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pective contentions of the parties gave rise to disputes - which can 
be stated to be dispute regarding the contract. | | 


Mr. P. B. Mukharji relied upon a well known English case 
namely, Monro v, Bognor Urban District Council (1). In that 
case the plaintiff, a contractor, entered into a written contract 
with the defendants for the, construction of certain works ; the 
contract contains a clause that “If at any time any question, 
dispute or difference shall arise between the council or their 
engineer and the contractor upon or -in relation to or in connec- 
tion with the contract the matter shall be referred to and deter- 
mined by the engineer.......ecccssesssesserereeere. After he had done 
certain work under the contract the plaintiff refused to complete 
the works, alleging that he had been induced to enter into. the 
contract by fraudulent misrepresentations made in the- specifica- . 
tion as to the nature of the subsoil of the ground where the work 
was to be done, and he brought an action to recover: damages 
for the alleged’ misrepresentations and to have the contract 
declared void. The defendants ‘having taken out a summons 
under section 4 of the Arbitration Act 1889, to stay the procéed- 
ings and refer the dispute to arbitration under the arbitration 
clause in the contract, it was held that the dispute was not. a 
dispute upon or in relation to or in connection with the contract, 
within the meaning of the arbitration cliuse, and that the defen- 
dants were not entitled to have the proceedings stayed. 


It is to be observed that in this case the claim was for damages’ 
for fraud and in one sense it may be said that such a claim is 
wholly unconnected with the contract although the fraudulent..... 
representations were said to have induced .the plaintiff to enter 
into the contract. It is to be observed that the law in England 
is not that set out in section rg of the Indian Contract Act. In 
Monpo’s case (1) the plaintiff did not claim to enforce. the con- 
tract and to be placed in the position that he.would. have been 
if the representation was true. Munro did not make a claim 
under the contract. But in one sense it was a claim wholly 
apart from the contract. The case is clearly distinguishable from 
the case before us and therefore affords no assistance to the 


- 


respondent. - 

In my judgincnt the disputes were undoubtedly disputes 
regarding the contract and were in fact closely connected with 
the contract. The contentions of the appellants may have been 


(1) [2928] 3 K. B: 167. 
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of little merit, but that ig not material in the present case. If oS 

the disputes were, as I hold, regarding the contract then the 1948. 
arbitrators had’ jurisdiction to entertain the reference and that Messrs. Mohin 
being so the award should not have been set aside on the ground . & ee 
that the matters in dispute were beyond the jurisdiction of the Atu) Chandra Dutta. 


arbitrators. Harries, C. Y. 


Mr. P. B. Mukharji on behalf of the respondent pointed 
out that there had been no appeal filed from the order dismissing 
the application, that an order should be made in terms of the - 
award. Having regard to the view taken by Sinka; J. that appli- 
cation of course failed and was bound to be dismissed. “Perhaps 
it, would have. been better if an appeal had been filed from that 
order, but in my view the effect of reversing the order .of Sinka, J. 
and upholding the award is that the order dismissing the appli- 
cation for an order in terms of the award falls and is liable to be 
set aside. | 


N o application was filed before us to set aside that order, but 
in my judgment the appellants can move the Court below to set 
aside that order of dismissal as the very basis of that order has 
disappeared. This. court has now upheld the award and -the 
court below should on application, set aside the order of dismissai 
and accede to the appricauon': fora judgment in terms of the 
award. = 

For these reasons this appeal. must succeed. The ees of the 
learned single, Judge is set aside and the award is upheld. 

The appellants are entitled to their costs in thts court and in 
the Court below. © : 


~ -Certified for two counsel. 
- Pi B. CHakravartti, J. :—I agree. 
Mr. K. P. Bose: Solicitor for the Appellants. 
Messrs. S. C. Bose & Co. : Solicitors for the Respondent. 


S. K., R. C. l 7 ~ Appeal allowed. 
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APPELLATE CRIMIN AL. 


eon Before, Mr. Justice A. N. Sen and Mr, Justice K. C. Chunder, 


-D 


- 
-N 


cas - KALU MANDAL anp OTHERS 
. 1950. v. 
February, 2. ` THE STATE.* 


° Misdivection—Charge of rioting and of culpable homicide—-Indian Penal Code 
$ (Act XLV of 1860), section 394, first part—General Diary and First 
` Information Report, if can be treated as substantive evidence—Indian 

Evidence Act (I of 1872), section 157—Corroboration only of the 

` evidence of person giving F. I. R.—Section 145—Contradiction only of 
the evidence of such person—Case of each' accused to be dealt with 
separately and independently before the Jury while giving direction 

to them. s 

The General Diary entry and the First Information Report cannot be 
dealt with as substantive evidence. They may be considered under section 157 
of the Indian Evidence Act for the purpose of corroboration or under 
section 145 of the Act for the purpose of contradiction of the evidence only 
of the person giving the information incorporated in the General! Diary 

- ' orthe First Information Report but not with regard to evidence of any 
‘one else, 

When a Judge is trying several accused persons he should tell the Jury 
in clear terms that they should consider the case of each accused separately 
and independently and he himself should deal with the case of each accused 
separately and place before the Jury the evidence, the circumstances and 
the contentions of the prosecution arid the defence with respect to each 
accused separately. 


Appeal by the Accused. 

The accused were tried on charges of rioting and of culpable 
homicide punishable under first portion of section 304 of Indian 
Penal Code. | 

The material facts will appear from the judgment. 

Mr. S. S. Mukherjee for the Appellants. 

Mr. N. K. Sen for the State. 


The following judgments were delivered ; 

A, N. Sen, J. :—The appellants Kalu Mandal, Yasin Mandal, 
Abdul Sattar Mandal, and Fakir Ahmed have been found guilty of 
committing the offence of rioting and sentenced to rigorous 


ee, 


“*Criminal Appeal No, 224 of 1949 against the order of conviction and 
sentence passed by Sri N. Chakrabarty, Sessions Judge of Nadia. 


`Y 
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imprisonment for one year. They have also been found guilty 
of having committed culpable homicide punishable under the first 
portion of section 304 of the Indian Penal Code and sentenced 
to undergo rigorous imprisonment for three years. The accused 
Golam Mandal has been found guilty of abetment of the afore- 
said culpable homicide and sentenced to undergo rigorous impri- 
sonment for three years, The appellants were tried by Sri N. 
Chakravarty, Sessions Judge of Nadia and a jury. Against this 
order. of conviction and the sentence the present appeal has 
been laid. 


The case for the prosecution briefly is as follows : 


On the rrth of April, 1¢49 the appellants together with one 
Hashim, who is absconding, came upon the land of one Maharani 
Bibi and forcibly plucked cocoanuts from the trees growing 
thereon. Maharani Bibi and a relation of-hers called Ambar, 
since deceased, protested. Upon this Ambar was set upon and 
beaten with various weapons by some of the appellants and.as a 
result of the beating he died. Immediately after the beating 
prosecution witness No z Shamsul Huq went to the thana and 
lodged an information which was recorded in the General Diary 
by ‘literate constable, Prafulla Sen, Prosecution witness No. 9, 
there being no other officer there. This General Diary entry is 
Exhibit 2. f 


Ambar was attended by doctors but he died. Thereupon 
another information was lodged at about 3 a. M. which was treated 
as the First Information Report by Ramani Mohan Bhattacharjee, 
the officer-in charge. It is Exhibit 3. Thereafter the investiga- 
tion started. There was a post mortem on ¢he body of Ambar 
and it was found that he died as a result of the injuries received. 
These in short are the facts upon which the case for the prosecu- 
tion depends. 


The defence taken is a$ follows : 


Maharani Bibi has only a very small share in the land. Eight 
annas of that land belonged to'one Panchkari Kazi. On his death 
it devolved upon his sister. That sister died and ‘her daughter 
inherited a portion of the land and sold her share to Hashim, son 
of Kalu Hashim, who as I have stated before, is,absconding. The 
appellants went on the land legitimately and they were resisted 
by Ambar and others. There was a fight in the course of which 
Kalu got an injufy on the head. Broadly speaking the defence 
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taken may be said to consist of a plea of the right of private 
defence of property and person. I may state here that no evidence 
was adduced on behalf of the defence either as regards the 
Occurrence or as regards the claim of Hashim ‘to a portion of 
the property with{respect to which the occurrence’ is said to have 
taken place. 


In view of the unsatisfactory nature of the charge to the jury 
we are of opinion that the order of canviction and the sentences 
must be set aside. We also think that having regard to the nature 
of this thoroughly bad charge it would serve no useful purpose 
to discuss the evidence in detail or to deal with the discrepancies 
in the evidence. We feel that after this charge it would be 


“impossible for any jury to have a correct grasp of the evidence or 


of the points which they would have to decide before delivering 
their verdict. That being so, we think that the proper course 


+ would be to direct a retrial of the case. 


I wish in this connection to point out certain glaring defects 
in the charge. It would be tedious and it would take a very long 
time if I were to point out all the defects in the charge, they are 
far too numerous. The first point which I would impress -upon 
‘the learned Judge relates to the way in which he has treated. the 
entries made in the General Diary and in the First Information 
Report. Ifthe learned Judge had taken some slight trouble to 
acquaint himself with the important provisions of the Evidence 
Act he would have been aware of the fact that the General Diary 

entry and the First Information Report cannot be dealt with as 
substantive evidence. They may be considered for the purpose of 
corroboration under section 157 of the Indian Evidence Act, if all 
the provisions thereof are complied with. In this connection 
I would point out that they may be put in evidence to corroborate 
only the testimony of the person who gave the information incor- 
porated in the General Diary or the First Information Report 


_and not for the purpose of corroborating the evidence of any one 


else. They also may be considered for the purpose of contra- 
dicting the evidence of the person who gave the information incor- 
porated in the General Diary or the First Information Report in 
accordance with tbe provisions of section 145 of the Indian 
Evidence Act. i 


Throughout his charge the learned Judge has dealt with the 
General Diary entry and the First Information Report as if they 
_constituted substantive evidence. He has also committed -a 
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further error in treating these entries as corroborating the evidence 
of witnesses who had nothing to do with the making of these 
entries. It is.regrettable that we have had to point this out to the 
learned Judge on more than one occasion and we trust that he 
will take some pains to understand the law of evidence regarding 
this point. Owing to this error which in our opinion is a very 
serious one the jury were hopelessly misguided and the verdict of a 
jury, so misguided cannot possibly be supported. 


I would also point out to the learned Judge that when ‘he is 
trying‘ several -accused persons he should tell the jury in clear 
terms that they should consider the case of each accused separately 
and independently. Further, he himself should deal with the 
case of each accused separately and place before the jury the 
evidence, the circumstances and the contentions of the prosecu- 
tion and the defence with respect to each accused separately. 
This has also been pointed out to this particular learned Judge 
more than-once. He has either not been able to comprehend 
what has been explained to him on previous occasions or he has 
deliberately failed to follow these directions. Inthe present case 
we find. that :-he makes a mere pretence of following these directions 
by adopting a device which does not carry out these directions. 
What he -does is this:. He heads a particular paragraph with 
the nametof particular accused person and then instead of dealing 
with the case of that particular accused person he merely says 
that the jury. should remember what he has previously said about 
that particular accused person in the earlier part of his somewhat 
jumbled charge. This is not the way in which the case of an 
accused should be dealt with separately. These are a few of the 
defects of the charge but they are sufficient in our opinion to 
vitiate the findings of the jury. ; | 

We accordingly set aside the, order of conviction and the 
sentences and send the case back for retrial according to law and 
in the light of the observations made above. 

The appellants will continue on the same bail pending the 
retrial. -o ` 

K. C. Chunder, J. :—I agree. 

S. c Appeal allowed. 
Order of conviction and sentente set aside, 
case sent back for retrial. 
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_ CRIMINAL REVISION. 


Before Mr. Justice T. J. Y. Roxburgh. 


MOHANTA LAL DAS 
D. 


MONOMOHAN SARMA AND OTHERS.* 


Criminal Trespass—Indian Penal Code (Act XLV of 1860), section 448—Code 
of Criminal Procedure (Act V of 1898), section 522—Criminal trespass 
when takes place—Section 441—Trespass, definition of—Possession -of 
rooms breaking open the padlocks during owner’s absence—Intimidation, 
insult or annoyance to owner on his return when the trespassers refused 
to leave the premises—Section 447. 


Padlocking the newly built vacant rooms by the owner is not an act of 
mere juridical possession but an act of actual physical possession and forcible 
possession by others by breaking open the padlocks during the owner's 
absence and refusing .to vacate when called upon to do so by the owner on 
his return amounts to intimidation, insult or annoyance to the owner and 
constitutes criminal trespass. 


Satish Chandra Modak v. The King (1); Soita Biswal v. Dochhi Stri (2) 
and Debi Prosonna Ghose v. Joy Narain Jhunjhunwalla (3) distinguished. ` 
Petition for revision under section 439 of the Code of Criminal 
Procedure by the complainant against an order of acquittal, 


The material facts will appear from the judgment. 


Mr. J. M. Banerjee and Miss, Jyotirmayee Mitra for the 
Petitioner. 


Mr. H. N. Ray Choudhury for the Opposite Party. 


The judgment of the Court were as follows: 
Roxburgh, J. :—This is a Rule against an order of acquittal 
in a case under section 448 of the Indian Penal Code. 


The prosecution case was that the accused opposite party 
were three tenants, each in respect of one shop room in a building 
at Workshop Road, Kanchrapara, payinga rental nf Rs. 30 per 
month. Behind these shop rooms, the complainant was cons- 
tructing three other rooms. While the work was in progress and 
before it was complete the complainant left during the Pujah 


*Criminal Revision No, 46 of 1950. 

(1) (1948) 53 C. W. N. 402, i 
(2) (1907) 12 C. W. N. 269. 

'{3) (1949) 53C. W. N. 22, 
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holidays of 1948 for a short while. On return he found that the 
Opposite parties had broken open the padlocks of the three rooms 
under construction, removed a number of tools, some loose 
-doorframes, bags of sand and other things kept inside the rooms 
and forcibly trespassed into the rooms. On the complainant 
asking them to vacate the rooms they abused him and threatened 
.him with assault. 


The learned Magistrate has he that as the complainant was 
not at the time on the spot in actual physical possession of the 
rooms and had mere juridical possession, section 448 cannot 
apply tothe present-case. He makes some reference to section 
530 of the Code of Criminal Procedure, apparently meaning sec- 
tion 522 of the Code of Criminal Procedure and seems to be of 
Opinion that unless the trespass in question is achieved in condi- 
tions which would make section 522 of the Code applicable and 
justify an order for restoration, then there is no criminal trespass 
at all, 


Clearly, his reasons for holding the accused not guilty are 
erroneous. He also has held that as the only object of the 
trespassers was to take possession of the rooms and as they did 
not intend to intimidate, insult or annoy the complainant, no 
case of trespass has been made out, He has presumably some 
support for this view onthe basis that when the trespass was 
made the complainant was not actually present, but he overlooks 
the latter part of the definition of trespass in section 441 of the 
Code of Criminal Procedure., There can be no doubt, on the 
complainant’s case, of their intention to annoy and intimidate 
him when on his return he asked the trespassers to leave the 
premises. Ihave been referred to the decisions in the.cases of 
Satish Chandra Modak v. The King (t), Soita Biswal v. Dochht 
Stri (2) and Débi ` Prosanna Ghose v. Joy Narain Shunjhunwatla 
(3). In each of these cases, there are special features which 
take them outside the terms of section 441. Every trespass does 
not necessarily amount to a criminal trespass, These “cases are 
instances where it has been pointed out that the circumstances 
did not establish criminal trespass. The reasons given here by 


the learned Magistrate are in no way supported, in my opinion,’ 


(1) (1948) 53 C. W, N. 402, 
(2) (1907) 12 C. W. N. 269. 
(3) (1949) 53 C. W, N. 822, 
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by any of those decisions. In fact, if they hold good, the provi- 
sions of section 447 of the Code of Criminal Procedure would be 
rendered, in my opinion, almost entirely nugatory. 


The Rule is accordingly made absolute. The order of 
acquittal is set aside and the case is remanded for trial by the 
Sub-Divisional Magistrate, Barrackpore, or by some other 
Magistrate to whom he may transfer the case other than Mr. 
B. N. Sen. 


S. C- Rule made absolute : 
Retrial ordered, 


CIVIL REVISION. 


Before Sir Arihur Trevor Harries Kt., Chief Justice and 
Mr. Justice A. K. Sarkar. 


PROVINCE OF WEST BENGAL 
J. A 


MIDNAPORE ZEMINDARY CO. LTD* 


Liability —Contractual obligation—Payment of rent—Indian Independence 
Order, 1947, Article 8(2)—Which Province after partition liable for con- 
tractual obligation entered into by the Province of Bengal before 
partition—Province liable for rent after partition. when liable for rent 
before partition—Article g—And other financial . obligations”, con- 
notation of—Purely contractual obligations, if covered by—Article 9 
—Article 8 clause (6), effect of—Obligation to pay rent, if a purely 
contractual obligation—Letting of the house exclusively for purposes of 
West Bengal before partition—Province of West Bengal after partition 
liable for rent accrued before partition. 


It is clear from Article 8(2) of the Indian Independence Order, 1947» 
that if the purposes for which the contract was made were after the appoin- 


*Ciyil Revision Case No. 594 of 1949, against the order of the Sub- 
ordinate Judge at Berhampore (Murshidabad) in S. C. C. Suit No. 24 of 
1948, dated the 27th January, 1949, and for stay of execution pending the 
hearing of the Rule. 
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ted day be the exclusive purposes of the new Province of West Bengal then 
the Province of West Bengal would be liable under the contract though it was 
made with the old Province of Bengal! which had been partitioned, 

The terms of the Article makes the Province which is liable for the 
rent after the partition, liable for the rent which accrued before the 
Partition. 


The words “and other financial obligation” in Article 9 must be cons- 
trued ejusdem generis with “loans and guarantees” and must mean “and 


other obligations of a like nature”, and this Article does not c 


over purely 
contractual obligations. l 


Clause (6) of Article 8 exempts from the operation of Article 8 certain 
contractual obligations which are dealt with in Article 7 and Q. 


The obligation to pay rent for the premiscs is a purely contractual 
obligation which is covered by Article 8 and as from independance day the 
purposes of letting of the house were exclusively the purposes of West 


Bengal and West Bengal is liable for rent which accrued due from the old 
Province of Bengal before partition. 


Petition under section 115 of the Code of Civil Procedure. 


Suit for recovery of arrears of rent. 
The material facts appear from the judgment. 


Mr. Chandra Sekhar Sen with Mr. Jajneswar Majumdar for 
‘the Petitioner. 


Mr. Jnanendra Nath Mukherjee for the Opposite party. 
The following judgments were delivered :— 


Harries, C. J. :—This is a petition for revision of a decree 


for Rs, 300 made in favour of the plaintiff by the Court of Small 
Causes at Berhampore. 


A suit was brought by the Opposite party for recovery of rent 
of a certain house for the period April, 1946 to August 
the rate of Rs. 55 per month and also for the period April and 
May 1948 atthe same rate together with damages amounting to 
Rs. 34/6. It appears that the petitioners who were the tenants 
admitted liability for the rent falling due in April and May 1948 
and the whole contest between the Parties waS confined to the 
liability for rent for the period April 1946 to August 1946. 
Eventually the learned Small Cause Court Judge held that the 
-petitioners were liable for rent for that period together with a 


sum of Rs. 25 by way of damages. He accordingly passéd a 
decree, as I have said, for Rs, 300, 


1946 at 


The petitioners have contended before us that the Province 
of West Bengal was not liable for this rent and that the suit had 
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been improperly decreed against them. The property which was 


the subject-matter’ of the claim for rent was situate in the. 
Murshidabad District which was alloted on partition to West 
Bengal. It is the contention of the petitioners before us that- 
the house which was let for the purposes of* a hospital served not 
only persons resident in the Murshidabad District but also per- . 
sons resident in adjoining districts which fell to Eastern Pakistan 
on partition. It is to be observed however that the petitioners 
apparently called no evidence to show that this hospital aerved 
any area other than areas situate in the Murshidabad District. 
Further, it would appear as if the petitioners admitted that the 
purposes served by this hospital after the partition were exclusi- 
vely the purposes of West Bengal because the petitioners admitted . 
liability for the rent in Apriland May, 1948 which was of course 
tent which had accrued due after the partition.’ Ido not think, 
therefore, that it can now be alleged by the petitioners that this 
hospital served any districts other than districts allotted to West 
Bengal on partition. ) 


Mr. Chandra Sekhar Sen on behalf of the petitioners has relied ` 
upon Article 8(z) of the Indian Independence Order, 1947 and 
he has urgéd that this article clearly shows that the liability for 
this rent rests on the Government of Eastern Pakistan and not 
on the Government of West Bengal. It would indeed be strange 
that the past liability for rent’should be that of Eastern Pakistan 
when the house never became part of Eastern Pakistan on parti- 
tion. Nevertheless, that is the argument which has been addressed 
to us on behalf of the Provincial Government. 


The Article in question is in these terms :— 


“Any contract made on behalf of the Province of Bengal before 
the appointed day shall, as and from that day,— 

` (a) if the contract is for purposes which as from that day are 
exclusively purposes of the Province of “West Bengal, be deemed 
to have been made on behalf of that Province instead of the 
Province of Bengal ; and 

(b) if any other case be deemed to have been made on behalf 
of the Province of East. Bengal instead-of the Province of 
Benga! ; 
and all rights and Jiabilities which have accrued or may accrue 
under any such contract shall, to the extent to which they would 
„haye been rights or liabilities of the Proyince of Bengal, be rights 
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or liabilities of the Province of West Bengal or the Province of 
East Bengal, as the case may be.” 

It is clear from this Article that if the purposes for which the 
- contract was made were after the appointed day be the exclusive 
purposes of the new Province of West Bengal, then the Province of 
West Bengal would be liable though the contract was made with 
the old Province of Bengal which had been partitioned. It is 
further clear that if the contract does not fall within Article 8(2)(a), 
the liability by reason of Article $(2) (b) falls on East Bengal or 
Eastern Pakistan. Mr. Sen’s argument is that as the case does 
not fall within Article 8(2) (a) the liability must ke that of Eastern 
Pakistan. l - 

As I have said earlier, it was nevet the case of the Provincial 
Government that this hospital which was housed in the house in 
question served any district which is now part of Eastern Pakistan. 
As J have pointed out the Provincial Government seemed to have 
admitted the contrary in paying the rent due after the partition 
and that they would only be liable for it after the partition. The 
hospital was exclusively for the purposes of West Bengal. It seems 
to have been assumed in the Court below that before partition 
this hospital was maintained exclusively for the purposes of certain 
districts which on partition fell to West Bengal, and if that be so 
I think there can be no doubt whatsoever the Article 8 (2) (a) of 
the Indian Independence Order applies and that West Bengal 
would be liable for all rent accruing due after the partition and, 
as I have said, the rent which accrued due after the partition has 
actually been paid by the Province. 

Mr. Sen however contended that the Province could not be 
made liable for rent which had accrued due before the partition. 
But it seems to me that the terms of the Article makes the Province 
which is liable for the rent after the partition liable for the rent 
which accrued due before the partition, because “Article 8 (2) 
provides that “all rights and liabilities which have accrued or may 
accrue under any such contract shall, to the extent to which they 
would have been rights or liabilities of the Province of Bengal, 
be rights or liabilities of the Province of West Bengal or the 
Province of East Bengal, as the case may be.” 

As I have already pointed out that this a liability which 
becomes the liability of the Province of West Bengal under 
Article 8 (2) (a) of the Indian Independence Order as the purposes 
of the hospital on independence day were exclusively the purposes 
of West Bengal. That being so the rent which had accrued due 
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before independence and which was payable by the old Province 
of Bengal became under this Article payable by the Province of 
West Bengal. 

Mr. Sen however next urged that effect must be given to sub- 
clause (6) of Article 8 of the Indian Independence Order. That 
clause is in these terms : 

“The provisions of this Article shall have effect subject to 
the provisisions of Article 9 of this Order ; and bank balances 
and securities shall, notwithstanding that they partake of the 
nature of contractual rights, be dealt with as property to which 
Article 7 of this Order applies,” 

Article 9 of the Indian Independence Order is in these 
terms ; 

“All liabilities in respect of such loans, guarantees and other 
financial obligations of the Governor-General in Council or of a 
Province as are outstanding immediately before the appointed 
day shall, as from that day, 

(a) in the case of liabilities of the Governor General in Coun- 
cil, be liabilities of the Dominion of India ; 

(b) in the case of liabilities of the Proyince of Bengal, be 
liabilities of the Province of East Bengal 

(c) in the case of liabilities of the Province of the Punjab, be 
liabilities of the Province of West Punjab ; and 

(d) in the case of liabilities of any province other than Bengal, 
or the Punjab, continue to be liabilities of that Province.” 

It iscontended that this clause will cover contractual obli- 
gations and will cover liabilities for rent such aS exist in this 
case. The obligation to pay rent is in one sense a financial 
obligation, but I think it is clear that the words ‘‘and other finan- 
cial obligations of a Province” in Article ọ must be construed 
ejusdem generis with the words “loans and guarantees”. What 
this clause covers are loans, guarantees and other obligations of 
a like nature. Clearly it was not intended to cover purely con- 
tractual obligations ; otherwise Article 8 becomes wholly wort- 
hless. It is true that loans and guarantees and such like are obli- 
gations of contractual nature and would be covered by Article 8 
but for Clause (6) of that Article which makes the Provisions of 
Article 8 subject to the provisions of Article 9 and further makes 
bank balances and securities, which are.also contractual obliga- 
tions, property to which Article 7 applies. In other words, 
Clause (6) exempts fromthe operation of Article 8 certain con- 
tractual obligations which are dealt with in Articles 7 and 9. 


Vou. 88. ] HIGH COURT. 


Unless the court is satisfied that the obligation to pay rent for house 
is a “financial obligation” as the term is used in Article 9 then quite 
clearly Article 8 will apply. If the obligation to pay rent wasa 
financial obligation within: Article 9, then of course by reason of 
Article 9(b) the Province of East Bengal or Eastern Pakistan will be 
liable. But as I have said previously the term “financial obligation” 
used in Article ọ must be givena restricted meaning. The obli- 
gations must be of a nature similar to the obligations which are 
set out previously in“ that section. In my view the obligation to 
pay rent for these premises is a purely contractual obligation 
which is covered by Article 8 and as from independence day the 
. purposes of the letting of the house were exclusively the purposes 
of West Bengal, and West Bengal is liable for rent which accrued 
due from the old province of Bengal before partition. That to 
my mind is clear from the terms of Article 8 sub-clause (2). If 
after independence day the purposes of the contract can be 
regarded as exclusively the purposes of the new Province of West 
Bengal then West Bengal is liable for what accrued due under 
this contract before partition. 

It may be that the case was not presented properly before 
the lower court and the truth may be that areas now falling within 
Eastern Pakistan may have been served by this hospital as well as 
area which fell within West Bengal on Partition. That is what is 
suggested in argument before us ; but as I have pointed out that 
invclves investigation into evidence. and facts and such a case 
does not appear to have been made in the court below and theres 
fore cannot in my view be made in revision here. It seems to 
haye been presumed, if not conceded, in the court below that the 
area served by this hospital fell exclusively to West Bengal on 
partition. 

For the reasons which I have given, I am satisfied that the 
view of the lower court is right and that the Province of West 
Bengal is liable for rent for the period April to August 1946 which 
was of course rent which accrued due before partition. 

That being so this petition fails and is dismissed. The Rule 
is discharged with costs. 

Let the counter affieavit filed in Court to day be kept on the 
record. 


A. K, Sarkar, J, s—lI agree, 
S. C Rute discharged, 
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MOTHE Mr, Justice K. C. Das Gupta and Mr, Justice 
B. K. Guha. 


SYED SEKANDAR ALI 
J. : 
DHARAM CHAND SERAOGI AND OTHERS.* 


i 


Amendment of plaint—Code of Civil Procedure (Act V of 1908) Order XXI 
Rule 103—Reliefs to be prayed under such suit-~Relief such as redemp- 
tion of mortgage, if can be prayed for in a suit under Order XXI 
Rule 103—Limitation, if a bar to such relief—Nature of suit, if sub- 

“stantially altered by inclusion of such Si a antg of one year, 
if applies to such a suit. 


If a suit for possession is brought against certain persons and it is later 
found that another person is in possession.it is necessary and proper that 
the prayer for bringing that another on record should be granted provided 
the relief as against him is not barred’ by limitation at the date of, 
the prayer. 


It is not correct to say that because a suit has been brought by a party 
under the provisions of Order 21 Rule 103 Civii Procedure Code nothing 
else such as a prayer for redemption of mortgage except the relief which is 
mentioned in Rule 103 can be included in such a suit and the nature of the 
suit is not altered substantially thereby. 


Consequently as the relief prayed for is not of the nature contemplated 
in Rule to3 it is not barred by limitation on account of the suit not being 
brought within one year after the order was passed in favour of certain other. 
persons under Rule 101, Order XXI of Civil Procedure Code. 


Petition under section x15 of the Code of Civil Procedure 


against the order rejecting an application for amendment of 
plaint, j 


Suit under Order XXI Rule 103 of the Code of Civil 
The material facts will appear from the judgment. 

Mr. A. D. Mukherjee for the Petitioner. 

Mr. Rabindra Nath Bhattacherjee for the Opposite Party. 

Mr. Ramendra Mohan Majumdar for the Deputy Registrar. 


*CiviliRevision Case No. 226 of i947 against the order of the Sub-Judge, 
Murshidabad «passed in Case gNo. 50% of 1945 dated 22nd November, 
1946 and in the matter of ‘stay of further proceedings in the suit pending 
the disposal of the-Rule, 
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The judgment of the Court was as follows : 


This Rule is directed against an order of the learned Sub- 
ordinate Judge of Murshidabad rejecting an application for amend- 
ment of a plaint. As originally filed on the 28th of August, 1945, 
the plaint ‘asked for a declaration of title to certain properties 
and for redemption of mortgage as regards.certain other properties 
and for delivery of khas possession of all these properties. For 
an appreciation of the nature of the alteration sought to be made 
by the amendment which was prayed for but rejected, it is neces- 
sary to mention certain facts which led up to this present 
litigation. 


All the properties in suit belonged originally to two persons 
Eakub and Ebrahim. On the zoth of March, 1923 they executed 
a Karbarnama charging the properties of Schedule Kha of the 
plaint, which included four items out of the Ka Schedule proper- 
ties, in favour of opposite-party No. r and the predecessor of the 
Opposite-parties Nos. 2 to 5. On the 28th of June, 1926, one of 
these persons viz, Ebrahim executed a mortgage bond in favour 
of the present petitioner’s son in respect of six items of the Ka 
properties which included two out of the four items mentioned 
in Schedule Kha. On the gth of March, 1931, Eakub executed 
another. mortgage bond in favour of the petitioner in respect of 
four items of properties of which two were covered by the Karbar- 
nama bond in favour of the opposite-parties. Oa the 26th April, 
1933, the opposite party No. r and the predecessor of opposite 
parties Nos. 2 to 5 brought a suit to enforce the mortgage created 
by the Karbarnama against the mortgagors without impleading 
the puisne mortgagees. They obtained a decree and in execution 
of the decree for sale purchased the properties covered by the 
Karbarnama. The entire decretal dues were however not satisfied 
by the sale and they applied for and obtained a personal decree 
against the mortgagors and in execution of the same purchased 
on the 4th of July, 1942 the properties not covered by the Karbar- 
nama. On this date, viz., the 4th July, 1942, there were pending 
before the Court two suits, one by the petitioner, the other by 
his sonto enforce the mortgages given by Eakub and Ebrahim. 
Both the suits were brought inthe year 1938. The final decrees 
were obtained on the ast of April, 1943. In execution of these 
final decrees the petitioner purchased the properties which had 
been mortgaged by the two mortgages of the 28th June, 1926 
and the gth March, 193". The petitioner thereafter obtained 
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possession of these properties which he had purchased, which 
included some of the properties of which the opposite parties 
had obtained possession in execution of the mortgage decree 
obtained by them. The opposite party No. r filed an application 
under order 2r, rule 100 of the Code of Civil Procedure alleging 
that he was in possession when on the 25th August, 1944, he was 
dispossessed by delivery of possession, and applied to be put into 
possession. This application succeeded and an order was passed 
on the 27th March, 1945 to the effect that the opposite party 
must be put in possession of these properties. 


It was this success of the opposite party No. ı which compelled 
the present petitioner to come to the Court and ‘file the suit, as 
already mentioned, on the 28th of August, 1945. In that suit, 
as already mentioned he, in addition to his prayer for declaration 
of his right, also made a prayer for redemption of the mortgage. 
In the meantime the original owners of the properties, Eakub 
and Ebrahim, filed applications under section 37A of the Bengal 
Agricultural Debtors Act for setting aside the sale and for restora- 
tion of possession of the properties that were purchased by the 
Opposite parties in execution of the original mortgage decree and 
the subsequent personal decree. This application succeeded and 
an order for restoration of possession in favour of Eakub and 
Ebrahim has been passed. It has been stated before us that the 
order in favour of Hakub and Ebrahim was later set aside by 
the Dislrict Judge acting under section 40A of the Bengal Agri- 
cultural Debtor’s Act and that an application against the District 
Judge’s order is now pending in this Court. 


The petitioner bases his claim to add Eakub and Ebrahim as 
defendant in his suit on this fact that they have been restored. 
to possession. Obviously his prayer for possession as against the 
Opposite parties becomes infructuous if these opposite parties had 
in the meantime been relieved of their possession. It is in these 
circumstances that that petitioner made the application for-amend- 
ment of the plaint. Therein he has stated these facts as’ regards 


. restoration of possession in favour Eakub and Ebrahim and has 


prayed that to avoid future trouble, these persons viz., Eakub and 
Ebrahim should also be added as defendants in the suit, and a 
prayer be added that the plaintiffs get khas possession of the land 
On eviction of the defendants from all the suit lands. 


There can be no doubt as tegards the necessity from the 
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plaintiff's point of view of adding these persons who had obtained ou 
possession of some of the lands and asking for relief against 1949. 


them. The point which the Court has to consider in deciding Syed Sekandar Ali 
whether to grant or reject an application for amendment of this Siua China 
nature 1s whether the nature of the suit is substantially changed Seraogi. 

by this amendment. The learned Subordinate Judge has held ga 

that the nature of the suit will certainly be changed if the prayer 

for amendment of the plaint be allowed. Unfortunately he has 

not given his reasons for this conclusion. He has also mentioned . 
that the suit had become more than one year old at the time this 

application was moved and that he was not inclined to entertain 

the prayer at such a late stage. Accordingly he rejected the 

prayer for amendment. 


Ordinarily, when a suit is brought against certain persons, 
A, B and C for obtaining possession of certain lands said to be 
in possession of such persons and it is later found that another 
person D is in.possession of some of the properties, it is neces- 
sary and proper that D should be brought on the record. It will 
however be unreasonable to grant such a prayer for bringing D 
on the record if at the time the prayer is made, the relief as against 
D is barred by limitation. . 


Mr. Bhattacharya on behalf of the opposite party contends 
that this being a suit under the provisions of order 21, rule 103, 
Civil Procedure Code has to be brought within one year from the 
date of the order under rule tor. The suit, as originally 
instituted, was brought within this date. But the prayer for 
amendment is made at a time when the period of one year has 
already passed. His contention is that the plaintiffs relief as 
against Hakub and Ebrahim is barred by limitation. 


I do not think that It is correct to say that because a suit has 
been brought by a party under the provisions of order 21 rule 103 
Civgl Procedure Code nothing else except the relief which is 
mentioned in rule 103 can be included in such a suit. In the 
present case, as already mentioned, a prayer for redemption has 
been asked for though clearly relief for redemption is not one of 
the matters referred to in rule 103. If Eakub and Ebrahim had 
been the persons in whose favour the order under order ar 

. rule 100 had been passed, I would. have agreed with the learned 
Advocate for the opposite party that the Suit as against them 
would also be brought within the period of one year. Iam unable 
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elute to see that the prayer as against them is of the nature contem- 


1949. plated in rule 103, of Order XXI of the Civil Procedure Code 
Syed Sekandar Ali and consequently I cannot agree that the relief as against these 


Hian Chin à persons is barred by limitation on account of the suit not being 
Seraogi. brought within one year after the order was passed in favour of 
certain other persons under rule ror, Order XXI Civil Procedure 

Code. 


Mr. Bhattacharya contends that the very fact tbat the relief 
now sought for is not of the nature contemplated in rule 103, 
justifies a conclusion that the nature of the suit will be altered 
substantially if these persons are added as. parties and reliefs 
sought against;them. With this we are unable to agree; The 
relief which the plaintiff has sought is substantially for delivery of 
possession of him of certain lands on declaration of his title. The 
fact that some persons other than the original defendants are now 
found to be in possession of certain of the lands has necessitated 
the addition of such other persons in the category of defendants 
and the seeking of relief for recovery of possession as against them. 
To refuse this amendment and to drive the plaintiff to have 
recourse to the Courts by a separate suit will be, in my opinion, 
to encourage. unnecessary multiplication of suits against which 
the Courts have always set their faces. 


On consideration of all these circumstances we are of opinion 
that there will be no such substantial alteration of the nature of 
the suit by the amendment which will justify the Court in rejecting 
the prayer for amendment. Accordingly we set aside the order 
passed by the learned Subordinate Judge and order that the plaint 
be amended as sought for. 


The Rule is accordingly made absolute but there will be no 


order as to costs. 


S. C. Rule made absolute, 6 
Amendment of plaint allowed. 
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ORIGINAL CIVIL. 


Before Mr. Justice A. K. Sarkar. 
AHMED HOSSAIN ‘CIVIL, 


MST. CHEMBELLI AND OTHERS.* 


Amendment of plaint—Order 6 Rule 17 of Civil Procedure Code (Aci V of 
1908), scope of—Amendment, when can be allowed—Object of Order 7 

i Rule rr of Civil Procedure Code explained—Cause of -action and 
condition precedent, defined and distinguished—Order 6 Rule 6 and 
Order 7 Rule 13 of Civil Procedure Code discussed—Section 149 of Civil 
Procedure Code, history of evolution of—Intepretation of a statute— 
Alteration of law by implication, when possible—Obiter in a judgment, 
effect of, 


The suit was ona dishonoured cheque. The plaint did not state any 
notice of dishonour had been given or that circumstances existed which 
rendered it unnecessary to give such notice. In an application for the 
amendment of the plaint the plaintiff sought to introduce those statements 
in the plaint. The defendant opposed the application on the ground that 
the plaint as it stood disclosed no cause of action and hence it must be 
rejected under Order 7 Rule 11 of Civil Procedure Code and the Court has 

. no power to allow the amendment. 


Held—(i) Cause of action is the bundle of facts which would, if left 
to itself create in law aright or obligation while a condition precedent is 
something which. prevents the right or obligation which would otherwise 
spring out from those facts springing out. 

(ii) The notice of dishonour as the law as to cheques stands, isa part 
of the cause of action on a dishonoured cheque, 

(iii) The making of amendments are not really a matter of power of 
a Court but its duty. It isa duty which has been cast upon the Courts so 
that substantial justice may be done for which alone Courts exist, 

(iv) Asa fundamental principle, the law ‘strongly favours an amend- 
ment where it is necessary in the end of justice and it would require the 
clearest language to alter this very beneficial principle. 

(v) There is a well recognised presumption against altering the law by 
implication except where without such implication the object of the enact- 
ment would be defeated. 

(vi) Order 7 Rule 11 of Civil Procedure Code does not in the least affect 
or take away the Court’s power Or duties as to amendment, and:all necessary 
amendments should be made even if Order 7 Rule 11 applies, 


*Application for amendment of plaint in Original Side Suit No, 105 
of 1947. | 
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Cases dissented from :— 

Sailesh Nath Bisi v. F. Chaudhuri (1); Midnapur Zemindary Co. Lid. 
v. Secretary of State for India (2). 

Cases followed :— 

Hafis Mahammad v, Saradindu (3); Mt. Saiyadunnessa Khatun v. 
Gaibandha Loan Co. Lid. (4). 

Cases discussed :— 


Fruhauf v. Grosvenor & Co. (5); Krishna Prasad Singh v. Adyanath 
Ghatak (6); Cropper v. Smith (7); Inve: Budgett, Cooper v. Adams (8); 
Kolisett: v. Mithapalli (9); Duggempudi Ramakrishna Reddi v. Duggempudi 
Veerareddi (10); Inayatulla v, Madari (11); Mahant Narsidasji v, Bai 


Jamna (12). 
Application for amendment of plaint by the Plaintiff. 
Suit was on a dishonoured cheque. 
The material facts will appear from the judgment. 
Mr. E. R. Meyer for the Applicant. 
Mr. S, P. Mitra for the Respondent. 


The judgment of the Court was delivered by 


A. K. Sarkar, J. :—This is an application for amendment of 
the plaint. The suit is on a dishonoured cheque. The plaint 
did not state that any potice of dishonour had been given nor 
that any circumstances existed which rendered it unnecessary 
to give such notice. The plaintiff now seeks to introduce these 
statements in the plaint by anamendment. The application is 
opposed by the defendants on the ground that by reason of the 
absence of these allegations the plaint—as it stands now discloses 
no cause of action and hence it must be rejected under Order 7, 
Rule 11 (a) of the Code of Civil Procedure and the Court has no 
power to allow the amendment. The defendants rely on the 
judgment of Gentle, J. in Satlesk Nath Bist v. j. Chaudhury (1) 
which directly supports their contention. 


(1) (1945) 50 C. W. N. 540. 
(2) (1916) I. L. R. 44 Calc, 352. 
(3) (1936) 40 C. W. N. 749. 
(4) A. I. R. [1937] Calc. 562. 
(5) (1892) 67 L. T. 350. 
(6) (1943) A. I. R. [1944] Pat. 77. 
(7) (1884) 26 Ch, D. 700 (710-11). 
(8) [1894] 2 Ch. 557. 
(9) SIM. L. J. 9. 
(10) (1945) A. I. R. [1946] Mad. 126, 
(11) A. I. R. [1930] All. 474. 
(12) A. I. R. [1939] Bom. 354 
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The plaintiffs answer is twofold: First, the plaint discloses a 
cause of action inspite of the omission to state anything with 
regard to the notice of dishonour and secondly, that, Order 7, 
Rule rr does not take away the Court’s power to order amend- 
ment of the plaint and that Gentle, J. was wrong. 


With regard to the first point the plaintiff’s contention is that 
the facts relating to the notices of dishonour are not part of the 
cause of action on a dishonoured cheque but are mere conditions 
precedent necessary for the case on the cheque, the performance 
or occurrence of which is to be implied in the plaint under Order 6, 
Rule 6 of the Code. I am unable to accept this contention. A 
cause of action is that bundle of facts which would if left to itself, 
create in law a right or obligation while a condition precedent 
is something which prevents the right or obligation which would 
have otherwise spring out from those facts from springing out. 
A condition precedent has thus been described in the notes to 
Order 19, Rule 14 in the White Book: “Cases constantly occur 
in which, although everything has happened which would at com- 
mon law prima facie entitle a man to a certain sum of money, or 
vest in him a certain right of action, there is yet something more 
which must be done, or something more which must happen, in 
the particular case, before he is ehtitled to sue, either by reason of 
the provisions of some statute, or because the parties have 
expressly so agreed ; this something more is called a condition 
precedent, It is not of the essence of such a cause of action, 
butit has been made essential. It is an additional formality 
superimposed on the common law.” I-would in the above 
quotation add to the words “common law” the words “or statute”. 
Now, the liability of the drawer of a cheque arises under section 30 
of the Negotiable Instruments Act and except as laid down in 
that section the drawer of a dish onoured cheque has no liability, 
This is because the whole law as to cheques is contained in that 
Act and the only section dealing with the liability of the drawer 
of a cheque is section 30. The section provides that the drawer of 
a cheque shall be liable to compensate the holder incase of 
dishonour “provided due notice of dishonour has been given to 
‘or received by, the drawer as hereinafter provided.” Section gt 
to 98 of the Act lay down the provisions relating to the manner of 
the giving of the notice of dishonour and the cases where the 
giving of the notice is excused. The only way therefore in 
which liability on a cheque may arise is when (1) the cheque is 
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dishonoured and (2) notice of such dishonour has been given or 
circumstances exist which render it unnecessary to give such notice. 
It is not a case where if no provision as to notice of dishonour 
had been laid down, a right would have arisen in the holder on 
the dishonour of the cheque and where the only effect of those 
provisions is to prevent such right from springing up. The notice 
of dishonour as the law as to cheques stands, is a part of the 
cause of action on a dishonoured cheque. In Fruhauf v. 
Grosvenor & Co. (t), Lord Coleridge, C. J. expressed himself in 
these words: ‘The obligation upon the drawer of a cheque to 
pay does not arise until notice of dishonour thereof has been 
given to him, and therefore the statement of the case against the 


. defendant here is not full-and complete without either an allegation 


of notice of dishonour of the cheque having been given to the 
defendant, the drawer of it, or of facts excusing the plaintiff from 
giving such notice”. It was decided in this case that in the absence 
of the allegations as to the notice of dishonour, the plaint ona 
dishonoured cheque would not disclose a cause of action. Mr. 
Meyer appearing forthe applicant has referred me to the case 
of Krishna Prosad Singh v. Adya Nath Ghatak (2) as an autho- 
rity for the contrary proposition. There a notice of ‘forfeiture 
of a lease under section 111(g) of the Transfer of Property Act 
seems to have been held to be a condition precedent. With 
great respect I am unable to agree if such was the decision. The 
learned Judges give no reasons for their view. Since the Transfer 
of Property Act came into force the determination of a lease by 
forfeiture can only arise under section rrr(g) of that Act and 
under this section there is no forfeiture till the notice is given, 
so that the giving of the notice creates the forfeiture which does 
not exist indepedently of itand is therefore a part of the cause 
of action on forfeiture and not merely a condition precedent to 
it. Further the decision of this point was not necessary for the 
case for the learned Judges held that section rr1(g) as amended 
in 1929 which amendment introduced the requirement as to the 
notice, did not apply to the case before them. Asis well known 
prior to the amendment the section required, besides the breach 
an overt act on the part of the lessor to show his intention to 


determine the lease. The amendment omitted the provision as 


to the overt act and replaced it by the provision as to notice. 
The learned Judges applying the section.as it stood before the 


(1) (1892) 67 L. T. 350. 
(2) (1943) A. I. R, [1944] Pat. 77, 
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amendment to the case before them held that the language used 
in paragraph 15 of the plaint contained a “clear implication” 
that the overt act had been done. This shows that the learned 
Judges treated the overt act as a part of the cause of action and 
not a condition precedent for if it was the latter there would then 
have been no necessity to spell out an implication as to it out of 
something in the plaint for such implication would have arisen 
under Order 6, Rule 6 of the Code itself. If the overt act was 
part of the cause of action I wholly fail to see how the notice 
which replaced it could be otherwise. The plaintiff’s first point 
therefore fails. 


I now come to the second point which is the more important 
of the two raised, namely, whether Order 7 Rule tr takes away 
the Court’s power to amend the plaint. I will first consider the 
matter as one of construction of the rule and then deal with the 
authorities on the point. 


The provision as to amendment are contained in Order 6 
Rule 17 of the Code which lays down that “all such amendments 
shall be made as may be necessary for the purpose of deter- 
mining the real question in controversy between the parties”. 
The making of amendments therefore, are not really a matter 
of power of acourt butits duty. It is a duty which has been 
cast upon courts so that substantial justice may be done for which 
alone Courts exist. In the words of Bowen, L. J. in Cropper v. 
Smith (1), “Now I think it is a well established principle that 
the object of Courts is to decide the rights of the parties, and not 
to punish them for the mistakes they make in the conduct of 
their cases by deciding otherwise than in accordance with their 
rights. Speaking for myself, and in conformity with what I have 
heard laid down by the other divisions of the Court of Appeal 
and by myself as a member of it, I know of no kind of error or 
mistake which, if not fraudulent or intended to overreach, the 
Court ought not to correct if it can be done without injustice 
to the other party. Courts do not exist for the sake of discipline, 
but for the sake of deciding matters in controversy, and I do not 
regard such’ amendment as a matter of favour or of grace. 
Order XXVIII Rule r of the Rules of 1883, which follows 
previous legislature on the subjact, says that ‘All such amends 
ments shall be made as may be necessary for the purpose of 
determining the real question in controversy between the parties’, 


(1) (1884) 26 Ch. D, 700 (710-11). 
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It seems to me that as soon as it appears that tbe way in which a 
party has framed his case will not lead to a decision of the real 
matter in controversy it is as much a matter of right on his part 
to have it corrected, if it can be done without injustice, as any- 
thing else in the case is matter of right.” This then is the real 
nature of the matter. and it is the same in India as in England. 
The position therefore shortly put, is that as a fundamental prin- 
ciple the law strongly favours an amendment where it is neces- 
sary in the ends of justice and it would require the clearest 
language to alter this very beneficial legal principle. What is 
there in the language used in Order 7, Rule rr which would lead 
to the view that it took away the plaintiffs’ right to have the 
plaint amended ? Obviously, the rule does not expressly purport 
to take away the Court’s powers or duties in the matter of amend- 
ment nor expressly interfere with them in any way. Does it then 
take away such power impliedly? Now, there is a well recog- 
nised presumption against altering the law by implication except 
where without such implication the object of the enactment would 
be defeated. Maxwell in his well known treatise on Statufes at 
pp. 85-6 of the oth edition thus explains the principle of impli- 
cation “One of these presumptions is that the Legislature does not 
intend to make any substantial alteration in the law beyond what 
it expressly declares, either in express terms or by clear implica- 
tion, or, in other words beyond the immediate scope and object: 
of the statute. In all general matters outside these limits the law 
remains undisturbed. It is in the last degree improbable that 
the Legislature would overthrow fundamental principles, infringe 
rights, or depart from the general system of law, without expressing 
its intention with irresistible clearness, and to give any such effect 
to general words, simply because they have a meaning which 
would lead thereto when used in either their widest, their usual, 
or their natural sense, would be to give them a meaning other 
than that which was actually intended. General words and phrases 
therefore however wide and comprehensive they may be in their 
literal sense, must, usually, be construed as being limited to the 
actual objects of the Act”. 


What then is the object of Order 7, Rule rz ? Tke rule contem- 
plates four cases viz, (a) where the plaint does not disclose a 
cause of action ; (b) where’ the relief claimed has been under- 


_ valued ; (c) where court-fees of full value have not been supplied, 


and (d) where the suit appears on the face of the plaint to be 
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barred by any law. In none of these cases even if the rule had ve 


-not been enacted a decree could have been passed. In cases 1949. 
(a) & (d) no decree could be passed for the reason that either Ahmed Hossain 
there was no cause of action on which a decree could be passed v. ; 

Mst. Chembelli, 
or that the suit was barred. In cases (b) & (c) by reason of enue 
sections 6 and 28 of the Court Fees Act the plaint would be Sarkar, J. 
invalid and no Court would file or record it. In the absence of 
provision like Order 7, Rule 11, in cases (a) & (d) the suit would 
have to be dismissed and in cases (b) & (c) the plaint would not 
be entertained or if entertained the suit would have to be dis- 
missed. Order 7, Rule 11 provides that the suit will not be dis- 

missed but only the plaint will be rejected. Order 7, Rule 13 
-provides that if the plaint is so rejected the plaintiff will not be 
precluded by reason of such rejection only from filing another 
suit on the same cause of action. The object of Order 7, Rule ry 
-therefore is really to prevent the ordinary consequences of 
dismissal viz., to prevent the filing of another suit on the same 
cause of action that is to say prevent another suit filedon the 
same cause of action from being barred. If such is the object 
it cannot be defeated by allowing the plaint to be amended so 
as to remove the defect and prevent the operation of Order 7, 

Rule 11. The result of saying that when Order 7, Rule rr applies 
the plaint cannot be amended and would be to say that it was 
the intention of the Legislature that the parties would be compelled 
to have the suit dismissed and start afresh and made to throw 
away large costs incurred in the first suit. It strikes me as 

absurd to say that this was what the Legislature intended. In 
my view therefore Order 7, Rule rx does not in the least affect or 
take away the Court’s powers or duties as to amendment and all 
necessary amendments should be made even if Order 7, Rule 11 
applies. 

Tbe consideration of the Aistory of the evolution of the pro- 
visions contained in Order 7 rule £1 since the first Civil Procedure 
Code also leads to the conclusion that it really does notin the 
least affect the Court’s power to amend the plaint. The corres- 
ponding provisions in all the earlier Codes laid down that if the 
plaint did not disclose a cause of action or the right of action was 

barred, the court must reject a plaint provided that the court might 
in any case allowthe plaintto be amended if appeared proper 
that this should be done. See section 32 of the Code of 1850, 
sections 53 and 54 of the Codes of 1877 and 1832. None of these 
Codes contained any provision foramendment of the plaint apart 
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from the provisions contained in the sections enumerated above 
in all of which the power to amend was given only as an alter- 
native to or as preventing the rejection of the plaint. The Code 
of 1882 was replaced by the present Code which was enacted in 
1908. The law therefore as it stood before the present Code 
came into force empowered the Court in cases in which a plaint 
did not disclose a cause of action to allow it to be amended and 
only made it obligatory on the Court to reject the plaint if no 
such amendment was made after being ordered or where the 


‘ Court in its discretion did not think it fit to allow the plaint to 


be amended. The Code of 1908 for the first time detached the 
power of amendment from the provisions relating to the rejec- 
tion of the plaint and embodied in it an independent and sepa- 
rate section, viz., Order 6 Rule 17. This Code being only an 
act to “consolidate and amend the laws relating to the procedure 
of Courts of Civil Judicature” there is a presumption that it did 
not intend to alter the law as it previously stood. So Chitty. J. said 
in Jn re Budgett, Cooter v. Adams (1). “I think it is legitimate 
in the interpretation of the Sectionsin this amending and con- 
solidating Act to refer to the previous state of the law. for the 
purpose of ascertaining the intention of the Legislature. The 
view expressed by Chitty J. has been cited by Maxwell in his 
aforesaid work at p. 26. In considering the present Code there- 
fore it is legitimate to keep in mind the previous law and lean to 
the presumption that this was not intended to be altered. This 
rule of construction will be readily applicable to the present 
case, if such applicalion is considered at all necessary, as it is at 
any rate far from clear that Order 7, Rule 1r took away the 
Court’s power to amend in those cases where this rule was 


applicable. 

In my opinion what I have said above is sufficient for the 
decision of this question. But there are one or two other matters 
leading to the same conclusion that I have formed and I ‘think it 
proper to indicate them. If Order 7 Rule 11 has the effect as 
contended by the defendants it will cut down practically entirely 
the scope of Order 6 Rule 17. Any experience in these matters 
shows that if a plaint discloses a complete cause of action there 
would rarely be any necessity to amend it. Now it is well 
known that a statute has to beso construed as to prevent any 
conflict arising between the different parts of it for “it cannot 


(x) [1894] 2 Ch. 557. 
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be said that Parliament has given with one hand what it has taken 
away with another”. Maxwell on Statutes, oth Edition P. 163. 
Then again if the Court cannot allow any amendment because of 
the mandatory nature of Order 7, Rule 11 it would for the same 
reason be unable to do anything at all except reject the plaint. 
What happens then in a case where the Court realises only at the 
hearing of the suit either because of the difficulty involved in the 
case or because its attention had not been directed to the matter 
earlier that Order 7, Rule 11 applied ? In such a case various 
orders must have been passed in the meantime, e. g. for discovery, 
inspection and so on and it would follow that Order 7, Rule rr is 
mandatory to the exlent mentioned above that all these orders 
would be invalid. Indeed logically in such a case the Court would 
not have the power even to direct the issue of a summons in the 
suit to the defendant. The position would be reduced to absurdity. 
Order 7, Rule rı does not state when the plaint is to be rejected 
and it can therefore be rejected at any stage of the suit up to 
the hearing. It would’ follow from this that in the meantime 
the suit is to be treated as properly constituted and all necessary 
orders may hence be made by the Court till the actual rejection. 
Apart therefore from being absurd it would be wrong to say that 
when Order 7, Rule rı applies the Court has no power to pass 
any orders except for rejecting the plaint. And if it has power 
to make certain orders why not .an order for amendment? 
Section 149 of the Code again gives the Court discretion to extend 
the time for paying in deficit court-fees. This extension is obvi- 
ously one other than the time given under Order 7, Rule 11 (c) 
because it is obligatory on the Court to give the latter time and 
not merely discretionary. Ifthe Court has no power to do any- 
thing else but to reject the. plaint, if Order 7, Rule 11(c) applies, 
the result would be to render section 149 infructuous in so far as 
plaints are concerned. l 


For these reasons I am unable to hold on a construction of 
Order 7 Rule rz that it takes away the Court’s power to amend a 
plaint when it discloses no cause of action. 

I now come to the authorities and I have to confess that a 
certain amount of confusion exists. Gentle, J. has held in the 
case of Satlesh Nath Bist v. J. Chaudhuri (1) already mentioned 
that if a plaint does not disclose a cause of action the Court has 
no power toallow it to be amended. The learned Judge hag 


(1) (1945) 50 C. W. N. 540. 
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however given no reasons of his own for the judgment but has 
simply followed the case of Midnapur Zemindary Co. Ltd. v. 
Secretary of State for India (1). That was a case under clause (c) 
of Order 7, Rule rı. There the Subordinate Judge had held that 
full court-fees had not been paid on the plaint and had directed 
the plaintiff to supply the deficit within a time fixed by him. 
The plaintiff did not carry out the order and the Subordinate 
Judge therefore rejected plaint on the expiry of the time fixed by 
him. The plaintiff then filed an appeal to this Court against the 
order of rejection and contended that the court-fee stamp originally 
affixed to the plaint was of the proper value and the Subordinate 
Judge’s order requiring further stamp to be supplied was wrong 
and hence his order rejecting the plaint for failure to supply the 
deficit was also wrong. Sanderson, C. J.and Mooxerjee, J. who 
heard the appeal held that the Subordinate Judge had rightly held 
that the court-fee originally supplied was not of full value and that 
his order of rejection was therefore quite correct. It appears that 
in the course of the argument the learned Judges having, indi- 
cated that in their view the order of the Court as to the value of 
the court-fee required was correct. Learned Counsel for the plain- 
tiff asked for permission to abandon part of tbe prayer in the plaint 
so as to make the stamp originally fixed sufficient but this prayer 
was not allowed. It is to be noted that no request ta be allowed 
to abandon part of the claim. had been made to the Subordinate 
Judge. , Sanderson, C. J. with whom Mookerjee, J. agreed, held 
that “the learned Judge rightly came to the conclusion that the 
plaint was written upon paper insufficiently stamped and the plain- 
tiff on being required by the Court to supply the requisite stamp 
paper within the time fixed by the Court, failed to do so. 
Therefore he had no other alternative but to reject the plaint in 
accordance with the terms of the rule. In my judgment the 
learned Judge was right in his decision. He had no alternative 
but to reject the plaint”. This was all that was necessary for ‘the 
decision of the appeal. Sanderson, C. J. however proceeded to 
observe: ‘The learned Counsel, who appeared on behalf of the 
plaintiff asked this Court to give the plaintiff leave to amend his 
plaint by striking out paragraph (b) of clause ir in his plaint. In 
my judgment he ought not to be allowed to do so for-the reasons 
Ihave already given and this Court has no more power than the 
learned Judge when it is shown that the case comes within Order 7, 


(x) (1916) I. L. R. 44 Cale, 352, 
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Rule 11. This Court has no jurisdictton, the provision is manda- 
tory, and this Court, just the same as the Court below, is bound 
by that section which provides that under the above mentioned 
circumstances the suit shall be rejected.” These ‘observations 
no doubt support the contention of the defendant. They imply 
that the lower Court had no power to permit the plaintiffs to 
abandon part of their claim. As has already been seen no request 
had been made to the Subordinate Judge to be allowed to abandon 
part of the claim and no question had at any stage arisen whether 
be had power to grant such request if made. It follows that no 


question as to the Subordinate Judge’s power in this behalf was ` 


involved in the appeal. The plaint had been rejected by the 
Subordinate Judge and the rejection was upheld in the appeal. 
There was in fact before the Court no plaint and hence there 
could not be any abandonment of a portion of it in any event, 
In fact it does not appear that the question of any Court’s power 
to allow abandonment of a portion of the claim inspite of Order 7, 
Rule 11 was at all discussed or that the various implications of 
the question considered. I therefore think that these observations 
of Sanderson, C. J. are odifer. They were not at any rate neces- 
sary for the decision of the appeal. Consequently they do not 
have any force as an authority binding on me. 


This decision has evoked much criticism from the other High 
Courts and has not been followed by them but these cases I shall 
notice later. The broad proposition laid down in the Midnapur 
Zemindary case (1) does not seem to have been followed in this 
High Court also except by Gentle, J. in Sailesh Nath Bisi’s 
case (2). I propose to notice two cases. The first is Æafz 
Mahammad v. Saradindu (3). In this case the plaintiff had been 
given time till 3oth June, 1932 to put in deficit court-fee. He 
failed to do so but on that date put in an application for grant of 
further time. Subsequently and before this application was dise 
posed of the plaintiff put in another application for permission 
to continue the suit in forma pauperis. This High Court held 
that such an application lay inspite of the fact that time fixed under 
Order 7, Rule tr (c) to put in the deficit court-fee had expired. 
Mukerji & S. K. Ghose, JJ. who decided that case observed ag 
follows :—~ | 


(1) (1916) I. L. R. 44 Cale. 352, ) 
(2) (1945) 50 C. W. N. 540. 
(3) (1936) 40 C, W. N. 749. 
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a “In the present case the plaintiff's application for further time 
1949. made on the 3oth June was pending on the 6th July when he 
Ahmed Hossain applied to continue the suit in forma pauperis. And in our 
Met. Chembelli. opinion the court not having upto that point of time made up 
— its mind not to grant any fnrther time, the provisions of Order 7, 
Sarkar J. Rule rr (c) cannot be said to have operated ifso facto, If within 
one of the periods allowed, or even beyond it but before the 
circumstances have arisen under which it is bound to be rejected, 
an application is made to continue the suit asa pauper, is it 
obligatory for the court to reject the plaint and relegate the plain- 
tiff to a fresh application, or is the court competent to entertain 
the application and shape its proceedings in such a manner as 
would conduce to convenience and saving of time and costs? 
There is nothing in the Code that we can see which will force. 
us to adopt a construction such as the defendant seeks to put upon 
the procedure. In our judgment, the mandatory provision con- 
tained in Order 7, Rule rr of the Code is intended for cases where 
no other complications intervene and that in a case of the present 
nature the Court has sufficient inherent power to depart from the 
normal procedure to suit the exigencies of the situation. ‘There 
have been instances in which under similar circumstances, notwith- 
standing failure on the part of the plaintiff to put in deficit court- 
fees on the plaint within the time fixed and so attracting the opera- 
tion of Order 7, Rule 11 (c) of the Code, an application to 
continue the suit in forma pauperis has been ordered to be enter- 
tained. One of such cases is the case of Surendra Chandra Koy 
y. Showdamini Roy (1) which though it purports only fo distinguish 
the case of Mrs. Selima Sheehan v. Hafez Mohammad (2) and 
does not dissent from it, does, in our opinion, do so on a ground 
which is too narrow. Another case that may be cited in this 
connection is that of Bava Sakib Miyan v. Abdul Ghani Sahib (3). 
The only point of difference between the present case and 
the cases just cited is that in those cases the application to 
continue the suit in forma pauperis was made at a time 
` when a period allowed by the Court had not expired. But 
on principle we do not see why that should make any difference, 
so long as it is clear that an application for further time 
was pending consideration, at the time when the application 
to continue the suit in forma pauperis was made, and so long 

(1) (1932) 36 C. W. N. 1085. 

(2) (1932) 36 C. W. N. 567. 

(3) (1933) 64 M. L, J. 728. 
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asit is also clear that the court could, if it so wished, grant 


further time, thus repelling the operation of Order 7 Rule 11(c) of 
the Code. 


It is clear that this time learned Judges were laying downa 
view quite inconsistent with that formulated in fhe Midnapur 
Lemindary case (1), though that case was not referred to in the 
judgment at all. 


_ The next case is that of Mz Satyadunnessa Khatun v. 
Gatbandha Loan Co. Lid. (2),a judgment of S. K. Ghosh and 
Patterson, JJ. In that case the plaintiff had been given time till 
2ist June, 1¢34 to payin the deficit court fee. On that date 
the plaintiff instead of paying the deficit filed a petition for 
amendment of the plaint by reducing an alternative prayer con- 
tained in the plaint for compensation from one lakh of rupees 
to sixteen thousand rupees. This application was rejected by 
the trial court on the same date as it held that in view of the 
decision in the Midnatur Zemindary case (1) the prayer for 
amendment could not be allowed. Thereafter the plaintiff filed 
another petition for further time to put in the deficit court-fees 
but this also was rejected. Thereupon as the plaintiff did not 
take any further steps the plaint was rejected on 23rd June, 1934. 
Against that order of rejection an appeal was taken to the High 
Court. The learned Judges distinguished fhe Midnapur case (1) 
on the ground thatthe order for rejection of the plaint having 
already been made there it was no longer open to the Court 
to allow further amendment of the plaint., The learned Judges 
then made the following observations: “Baut in the present case 
the prayer foramendment was made actually before the order 
rejecting the plaint was passed and before the time allowed by 
the Court for payment of the deficit court fees had expired. The 
Court undoubtedly had power to allow abandonment of a part of 
the plaint on the part of the plaintiff or, it be treated as amend- 
ment of the pleadings to order such amendment under Order 6, 
Rule 17. Either of these things could be done at any time after 
the institution. Surely it cannot be said that the Court had lost 
that power by reason of the fact that the party had been allowed 
a certain time within which to pay the court-fees”, Upon that 
view of the matter the learned Judges set aside the order of 


(1) (1916) I. L. R. 44 Cale. 352. 
(2) A. I. R. [1937] Cale 562, 
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oe rejection and directed the amendment to be made. This again is 
1949. a departure from the strict principle laid down in the Midnapur 


Ahmed Hossain Zemindary case (1). 


Ve 
* Mst. Chembelli. I now come to the cases in the other High Courts. First I 


Sarkar, J. will refer to the case of Ko/tsetti v. Mittapalli (2), which was 
~" -decided by Wallace, J. The substance of the decision was that 
under section 149 of the Code the Court may in its discretion at 
any stage i. e. even after the time fixed under Order 7, Rule 11 (c) 
had expired allow a party to pay the deficient court-fee and that 
the Court has discretion to extend to any limit the time within 
which the deficient court-fee might be paid and if the fee was 
paid within such extended time the plaint would stand good as 
on the date of its presentation. The learned Judge refused to 
follow the Midnapur Zemindary case (1) and with regard to it 
observed: “In Midnapur Zemindary Co., Ltd. v, The Secretary of 
State for India in Council (1) the appellate Court refused to inter- 
fere with an order of the lower Court rejecting the plaint because 
the additional court-fee had not been paid within the time fixed. 
Possibly the language used is too strong when the learned Judges 
say that the Subordinate Judge had no other alternative but to 
reject the plaint. Section 149 is not referred to in the judgment”. 
The next Madras case that I shall refer to is Duggempudi Rama- 
krishna Reddi v. Duggempudi Veerareddi (3). Referring to the 
observations of Sanderson, C. J. in the Midnapur Zemindary 
case (1), which Gentle, J. followed Somayya, J. who decided this 
Madras case stated as follows: ‘‘These observations no doubt 
seem to’ be in favour of the respondents, but the decision must 
be confined to the facts of the case which were that at the stage 
when the request was made to the High Court, the plaint had 
already been rejected. This is how this decision has been viewed 
and applied by the same High Court in Mi. Satyadunnessa Khatun 
v. Gaibandha Loan Co., Ltd..(4).’ I now come to a case in 
Allahabad viz, Jnayatulla v. Madari (5) decided by Sulaiman 
and Kendall, JJ. The learned Judges in this case allowed an 
amendment of the plaint inspite of the fact that it did not 
disclose a cause of action. With regard to Midnapur Zemindary 


(1) (1916) I. L. R. 44 Cale. 352. 

(2) (1926) 51 M. L. J. 90. 

(3) (1945) A. I. R. [1946] Mad. 126. 
(4) A. I. R. [1037] Calc. 562. 

(5) A. I. R. [1930] All. 474. 


Vor, 8%] HIGH COURT. 


case (r) they observed as follows :—“It is not necessary to con- 
sider the Calcutta case referred to above as the facts are different, 
in as much as in that case the plaint was rejected on the ground 
that the plaintiff on having been required to supply the requisite 
Stamp paper within the time fixed had failed to do so and also 
because the prayer to amend the plaint by striking out the para- 
graph was apparently made only inthe High Court.” The only 
other case that I wish to note isthe Bombay case of Makan- 
Parasidasji v. Bai Jamana (2). In this case the plaintiff was 
asked to pay additional court-fees within a certain time but 
instead of doing so she before the time expired made an applica- 
tion for amending the plaint which would avoid the necessity 
of her having to pay the extra court-fee demanded. The amend- 
ment was allowed and the suit decreed. Broomfield J, who 
delivered the judgment of the Court repelled the argument that 
the additional court-fee demanded not having been paid the 
plaint should have been rejected under Order 7, Rule xr. The 
learned Judge held that the rule was “mandatory only rebus sic 
Stuntibus, that is to say when the court has to deal simply with 
the position referred to in the Rule, and would not preclude an 
amendment of the plaint which under Order 6, Rule r7 may 
be made at any stage of the proceedings”. Referring to the 
Midnapure Zemindary case (1) he made the following obser- 
vations? “We are referred to Midnapur Zemindary case (1), 
With all deference however to the learned Judges who decided 
that case, we think that it takes too technical a view of the 
Rule”. 


On the above state of the authorities therefore it cannot be 
said that the principle in the Midnapur Zemindary case (1) has 
been accepted or followed in any court. That being so I do not 
consider that there is in any event any decision binding on me 
which prevents me from following my own judgment in this 
matter. If itis necessary I say that I prefer to follow the view 
taken in the two later Calcutta cases cited by me and in the 
other High Courts rather that formulated in the Midnapur 
Zemindary case (1). I think it right to say that the broad pro- 
position laid down by Sanderson C. J. does not appeal to me 
and with very great respect I desire to differ from it for the 
reasons mentioned by me in connection with the construction of 


(1) (1916) I. L. R. 44 Cale, 352, 
(2) A. I. R. [1939] Bom. 354 
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Order 7, Rule rr I do not consider that Gentle J. was bound to 
follow the above broad proposition. For the reasons herein 
before given I respectfully dissent from the view expressed 
by Gentle J. in the case of „Sailesh Nath BEES v. /- Chau- 
dhuri (1). 


In the result I allow this application. The plaintiff will pay 
the costs. of this application. The plaintiff will also pay the 
costs of any additional written statement that it may be neces- 
sary for the defendants, to use and all such further costs. as‘may 
have been necessitated by the amendment. The defendants will 
have a fortnight’s time to file, their additional written -statement 
from the date the amended copy of the plaint is served on them. 
Furlher discovery if any shall be within a week from the expiry 
of the fortnight and inspection forthwith thereafter. The suit will 
‘appear on the list for hearing a month after the fortnight. Certi- 


fied for Counsel. 
Messrs. Fox & Mondal: Solicitors for the Applicant. 
Mr. T. Banerjee + Solicitor for the Respondent. 


S. K. R. `C, : Application allowed. 


(1) (1945) 50 C. W. N. 540. 
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CRIMINAL REVISION. 


Before Mr, Justice A. N. Sen and Mr. Justice 
K, C. Chunder. 


S. N. ROY, HEALTH OFFICER, CRIMINAL. 
SERAMPORE MUNICIPALITY 1950. 
D, February, 8, 





SHYAM SUNDAR SADHUKHAN,* 


Adulteration—Mustard Oil—Bengal Food Adulteration Act (VI of 1919) 
section 6 (1)—Prohibition for keeping mustard oil unless derived 
exclusively from mustard seeds—Section 21—Provisions jor punish- 
ment—Section 5 (1)(b)—Sale of food unavoidably mixed with extraneous 
matter in’ the process of collection or preparation, not punishable in 

~ law—Section 5 (1)(b), tf applicable in the case of mustard oil. 


Irrespective of the fact that the saponification value and iodine content 
of asample of mustard oil adulterated with argemone oil are the same as 
that of pure mustard oil, section 6(1) of the Bengal Food Adulteration 
Act, which deals exclusively with storage of mustard oil for sale, lays down 
that the mustard oil should be prepared only and exclusively from mustard 


seeds and contravention thereof is punishable under section 21 of the 
Act, 


Section 5 (1) (b) which deals with sale of food and lays down that sale 
of any food unavoidably mixed with extraneous matter in the process of 
collection or preparation is not punishable jn law, has nothing to do with the 
provisions of section 6 (1), a distinct and separate section dealing with mustard 
oil only. ee l 


Mithan Lal v, Emperor (1) distinguished, 


. Petition under section 439 of the Code of Criminal Procedure. 
` Prosecution under section 6 (1) of the Bengal Food Adultera- 
tion Act. ~ es = 
The material facts will appear from the judgment. 
Mr, S Se Mukherji with Mr. Sunil Kumar Basu for the 
Petitioner. E E 
Mr. N. K. Basu with Mr, Sisir Kumar Basu for the Opposite 
Party. a - 


*Criminal Revision No. 1156 of 1949, against the order of the District 
Magistrate of Hooghly confirming the order of acquittal passed by Janab 


. 


. S, M. A. Meerza, Magistrate, First Class, Serampore. ` 
(1) (1933) 149 I. C., (AIL) 222, j 


= 
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CRIMINAL, The fallowing judgments were deiivered :— 
1950. A. N. Sen, J. :—This Rule was obtained against an order 
S. N. Roy acquitting the opposite party Shyam Sundar Sadhukhan of a charge 
Siiran Sands 3 under section 6 (1).,of the Bengal Food Adulteration Act. The 
Sadhukhan. order of acquittal was passed by Janab S. M. A. Meerza, Magis- 
February, 8. trate, First Class, Serampore. Against this order an application 
a was made to the District Magistrate and it was rejected. The 


Health Officer of the Serampore Municipality then moved this 
Court and obtained this Rule against the order of acquittal. 

The caseis of a very simple nature and we are of opinion 
that the order of acquittal cannot stand, The accused has a 
shop in New Gate Street, Serampore, where he sells mustard oil. | 
Samples of mustard oil exposed for sale in this shop were taken 
and sent to the Public Analyst. He has made a report which is 
Ext. 2. Therein it is stated fzer alta that argemone oil was pre- 
sent inthe sample. Upon this report being furnished the present 
prosecution was started. 


Tne learned Magistrate acquitted the accused on grounds 
stated in his judgment which we are not quite able to appreciate. 
There is the clear finding that argemone oil was present in the 
sample taken from the shop of the accused. This is the report 
of the Public Analyst and it does not seem to have been challeng- 
ed. In the report certain other details have been given regarding 
the saponification value and the iodine content of the oil and from 
the report it seems that so far as the saponification value and 
the iodine value are concerned the mustard oil conforms to the 
standard laid down by the law. It seems that it is on this 
ground that the learned Magistrate has acquitted the accused, 
He says further that the quantity of the argemone oil present has 
not been stated. He presumes from the fact that the saponifica- 
tion value and the iodine value are within limits that the percent- 
age of argemone oil was necessarily very small. What grounds 
he had for such presumption we do not know. The two questions 
are quite distinct and we are not aware of the fact that there is 
any intererelation between the presence of argemone oil and the 
saponification value and the iodine value in the oil. The learned 
Magistrate then goes on to say that it is fa matter of common 
knowledge that argemone seeds are unavoidably mixed up with 
mustard seeds. After saying this he relies upon the case of 
Mithan Lal v. Emperor (1) and says that in accordance with the 


(1) (1993) 149 I. C. (AIL) 222. 
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above ruling the accused should be acquitted. Learned Advocate 
appearing on behalf of the petitioner points out to us 
section 6 (1) (v) of the aforesaid Act. According to that sub- 
section the law prohibits a person from selling, exposing for sale 
etc. mustard oil unless it is derived exclusively from mustard 
seeds. He then draws our attention to the provisions of section 21 
of the Act which says that any person contravening any of the 
provisions of the Act mentioned in the first column of the table 
just below the section shall be punished etc. Now, in the table 
we find in column t section 6, sub-section (r) and in column 2 
we find the following words :—Sale etc. of milk, butter, ghee, 
wheat, flour, mustard oil or notified article which is not of the 
prescribed quality nor is labelled or marked in the prescribed 
manner.” He argues that it has been conclusively proved that 
the oil has not been derived exclusively from mustard seeds and 
that therefore the provisions of section 6(1) of the Act have been 
disobeyed. It follows: he says, that the accused is punishable 
under section 21 of the Act. Mr. Basu appearing on behalf of the 
accused relied upon section 5 (r) (b) of the Act. He also relied 
upon the preamble of the Act and certain Notifications of tbe 
Government made under the provisions of the Act. His contention 
put shortly is that the presence of the argemone oil was minute 
and unavoidable and that consequently there should be no 
presumption that the oil was adulterated. That being so, he says, 
the order of acquittal is proper. In our opinion this contention 
cannot be upheld. Section 5 (1) (b) deals with the sale of food 
and it says that where any article of food is unavoidably mixed 
with some extraneous matter inthe process of collection or pre- 
paration an offence shal] not be deemed to be committed where 
Such extraneous matter is found in the food. That section has 
nothing whatever to do with the provisions of section 6(r) (vy). 
Section 6(1) (v) is a distinct and separate section and it prohibits 
a person from keeping mustard oil unless it is derived exclusively 
from mustard seeds. In our opinion the case has nothing to do 
with saponification value or iodine content nor is it a case in which 
the Court has to consider when a presumption of adulteration 
should arise. Although it is framed with the object of preventing 
adulteration of food, it is not a section which is governed by 
section 5, it is a distinct section and its wording is in our opinion 
- absolutely clear and incapable of misapprehension. It prohibits 
the storing or keeping{for sale of mustard oil which is not derived 
exclusively from mustard seeds. 
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We are of opinion therefore that the Court below has mis- 
directed itself on the question of law. The matter is of serious 
public importance and we are of opinion that in the circumstances 
we should set aside the order of acquittal and direct a retrial 
in the light of the observations made above. The retrial shall be 
held by some other Magistrate who shall be appointed by the 
District Magistrate of Hooghly in this behalf. 


K, C. Chunder, J. :—I agree. 


S. C. Rule made absolute. 
Order of acquittal set aside. 
Retrial ordered. 


ORIGINAL CIVIL. 
Before Mr. Justice N. C. Chatterjee. 
HARACK CHAND DAMANI 


U. 


RAMSARUP LAKKAR.* 


Arbitration Act (X of 1940), section 3—Appointment of arbitrators not 
according to the Act—~Entering on veference—Umpire appointed by the 
arbitrators—Validity of such appointment—Award made by the umpire— 
Jurisdiction challenged—Question of jurisdiction of the arbitrators 
whether can be watved—Estoppel against the mandatory provisions of 
a statute, 


A contract between the parties contained an arbitration clause in the 


following terms “if any, dispute or difference arise in connection with the - 


agreement the same shall be settled by arbitration in terms of the Arbitration 
Act”. In terms of the agreement two arbitrators were appointed one by 
each party and the arbitrators subsequently appOinted an umpire who finally 
gave an award in favour of the respondent. Question arose regarding 
the validity of the appointment of arbitrators and umpire. A further point 


*Award Case No. 115 of 1947 in the matter of Arbitration Act, 1940 
and in the matter of award, dated 28th January, 1948 and in the matter of 
arbitration agreement, dated 27th March, 1944. 


Cad 
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arose as to whether by taking part in the arbitration proceedings the appli- 
cant had waived objection to the jurisdiction of the arbitrators and umpire, 
or whether the applicant was estopped from raising any-ubjections as to the 
appointment of such arbitrators and umpire : 


Held (i) The reference under the Arbitration Act must be to a single 


arbitrator unless there is an express provision in the arbitration agreement 
itself to the contrary. 


(ii) Entering on a reference must follow the appointment of the arbitra- 
tor or arbitrators. 


(iii) Waiver or acquiescence cannot“ confer jurisdiction, where there was 
none but a mere irregularity can be waived. It isa fundamental rule that 
the judgment of Court or of an arbitrator or an umpire without jurisdiction is 
a nullity. Therefore, neither the acquiescence nor the express consent of -the 
parties can confer any authority upon the umpire to make an award. 


(iv) Estoppel cannot be invoked against the mandatory provisions pres- 
cribed by statute. 


Fungheim, Hopkins & Co, v. Foukelmann (1) followed, 


Cases referred to ;— 


Palmer v. The Metropolitan Railway C ompany (2); Patto Kumari v. 
Upendra Nath Ghosh (3); Asa v, Mt. Bhuran (4); In the matter of Hick (5); 
In re : Marsh (6) ; Blackhouse v. Taylor (7) ; Ledgard v, Bull (8); Meenakshi 
Naidoo v, Subramaniya Sastri (9); Ringland v. Lowndes (10). 


Application by Harack Chand Damani challenging the legality 
of the appointment of Mr. Khaitan as Umpire and contending that 


the award of Mr, Khaitan is a nullity. 
The material facts will appear from the judgment. 
Messrs. A. C. Mitra and 4. C. Bhabra for the ‘Applicant. 
Messrs. A. K. Sen and S. Ray for the Respondent. 


The judgment of the Court was as follows :— 


(1) [1909] 2 K. B. 948, 

(2) (1862) 31 L. J. (N. S.) Q. B. 259. 

(3) (1919) 4 Pat. L, J. 265; A. I. R. [1919] Pat. 93. 
(4) (1996) A. L R. [1936] Lah. 466. 

(5) (1819) 8 Taunt 694 ; 129 E. R. 554. 

(6) (1847) 16 L. J. Q. B. 330. 

(7) (1851) 20 L. J. Q. B. 233. 

(8) (1886) L. R. 13 I. A. 134 ; I. L. R. 9 All. 191. 
(9) (1887) L. R. 14 I. A. 160; I, L. R. rr Mad. 96. 
(19) (1864) 33 L. J. (N. S.) C. P. 337, 
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N. C. Chatterjee, J.:—The Contract between the parties 
contained an arbitration clause in the following terms : 


“If any dispute or difference arlses in connection with the 


agreement the same shall be settled by arbitration in terms of the 
Arbitration Act”, 


On February 19, 1946 Mr. B. M. Bagaria, attorney for the 
Respondent by his letter of that date appointed Mr. B. N, Agarwal 
an arbitrator and called upon the applicant Damani to appoint 
an arbitrator interms of the agreement. On February 20, 1946 
Messrs. K., K, Dutt & Co. the then attorneys for Damani, made 
a mild protest but appointed Mr. M. N. Mitter as arbitrator. 


It is not clear what the two arbitrators did except that they 
received some fees and appointed an Umpire. On April 9, 1946, 
the two arbitrators appointed Mr. B. P, Khaitan as the Umpire. 


Mr. Khaitan has made an award against Damani in favour of 
the Respondent. Thatis why Damani is now challenging the 
legality of the appointment of. Mr. Khaitan as Umpire and his 
learned Counsel Mr. A. C. Mitra cited a number of English and 
Indian authorities and contended that the award of Mr. Khaitan 
isa nullity as having been made bya person who was never 
appointed legally or validly as an Umpire and who had no autho- 
rity to act as such, Damani concludes his long petition with an 
assertion that his application was bonafide and he wanted the costs 
of this application. 


Seldom has such an application been made to a court where 
the applicant wants to go back on his solemn statement in writing 
recording that he accepted the appointment and waived all objec- 
tions to the appointment of the Umpire. Both the parties 
recorded their agreement that they would not raise any objection 
to the validity of Mr. Khaitan’s appointment.. I was also agreed 
that the arbitrators entered on the Reference on May 2, 1946 
and time for award would run from that date. ‘These were 
expressly recorded in the minutes of the two arditrators dated 
August 2, 1946. Again on September 12, 1946, the parties 
recorded an agreement that the two arbitrators should proceed 
with the arbitration and time to make the award would be exten- 
ded by Court. This was really an affirmation of the previous 
arrangement. | 


= I gave every opportunity to Mr. A. K. Sen, learned counsel 
for the respondent, to satisfy me that I could give his.client not 
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merely my sympathy but also my judgment. He has done his 
best and has argued the case with ability and industry. Yet I 
am constrained to say much against my wish that the law on the 
subject is on the side of the crafty litigant who is resiling from 
the agreement he had made. 


On December 19, 1946 Mr. Bagaria wrote to the Umpire 
requesting him to enter upon the Reference. Promptly came 
a protest from Messrs. K. K. Dutt & Co. who in their letter of 
January 24, 1947 pretended that they were not aware of any app- 
Ointment of Mr. Khaitan as an Umpire. Immediately came a 
strong report from Mr. Bagaria who reminded Messrs. K. K, Dutt 
& Co. of the letter ef April 9, 1946. 


On Fepruary 15, 1947 the Umpire gave notice to the parties 
of a meeting to be held on February 18. On that day neither 
Damani nor his attorney appeared. On May 8, the Umpire was 
to hold a meeting. On May 7, came a request from Messrs. K. K. 
Dutt & Co. to the Umpire without any protest or objection to 
jurisdiction for a fortinght’s adjournment, A similar prayer for 
another adjournment was made by Damani himself in his letter 
dated May 21, 1947 to the Umpire. It is obvious that his old 
attorneys refused to act for him and he wanted a change of 
attorney. 


After a change of attorney there was a change of front and 
on May 28, 1947 learned Advocate of this Court, Mr. B. M. 
Chatterjee, appeared before the Umpire with his attorney and 
client Mr. Damani and objected to the jurisdiction of the Umpire. 
Naturally the Umpire declined to proceed until the court would 
hold that he had jurisdiction or until the parties would make the 
position clear by a proper agreement. On November 26, 1947, 
an order was made by thls Court on the application of the Res- 
dondent whereby the time to make the award by the Umpire was 
extended by three months from the drawing up of the order. 
Unfortunately the real question was not answered and there 
was a rider added in the order which has encouraged ‘the appli- 
cant. The question of the validity of the appointment of the 
arbitrators and of the Umpire was kept open to be raised after the 
award is made. That question is now raised after -the award has 
been made. 


Learned Counsel for the applicant urges that the appointment 
of the two arbitrators was bad and the appointment of the Umpire 
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in any event was not legal. Under section 3 of the Arbitration 
Act unless a different intention is expressed in the arbitration 
agreement it shall be deemed to include the provisions set out in 
the first Schedule. In the first Schedule, clause (1) says that 
unless otherwise expressly provided, the reference shall be toa 
sole arbitrator. Mr. Mitra’s point is this. There was no express 
provision in the arbitration agreement as to how many arbitrators 
shall be appointed. Therefore the reference under the statute 
must be to a single arbitrator. The appointment of the two 
arbitrators, namly Messrs. Agarwal and Mitter was accordingly 
bad. 


Mr. A. K. Sen argues that clause (1) of the first schedule 
merely imports an implied condition that the reference shall be to 
a single arbitrator unless the parties expressly provide otherwise. 
His contention is the words “Unless otherwise expressly provided” 
in clause (1) mean that such provision may be made aliunde the 
submission. I regret I can not accept the contention of Mr. Sen. 
The reference shall be to sole arbitrator unless there is an express 
provission in the arbitration agreement itself to the contrary. 
It may be that by a ‘subsequent contract the parties .may agree 
to make a reference to two arbitrators although nothing was 
expressly mentioned in the original agreement. But that would. 
really be a fresh submission or a fresh arbitration agreement. 


Even if I am wrong in the view that I have taken and even if 
I hold that the parties can subsequent to the arbitration agreement 
provide for a reference to two arbitrators, in this case letter 
dated February 18, 1946 from Mr. Bagaria to Messrs. K. K. Dutt 
& Co. shows that the respondent was not making a provision 
aliunde the arbitration agreement. Damani was called upon to 
appoint an arbitrator “In terms of the agreement”, Therefore, 
there was really no express provision independent of the original 
contract. It seems to me that the attorneys at that stage did 
not realise the legal implications of the original contract and were 
under the impression that by virtue of that contract there should 
be a reference to two arbitrators, one to be nominated by either 
party. 

There is another dfficulty in the way ef Mr. Sen. Assuming 
that the appointment of two arbitrators was valid, the apointment 
of the Umpire is invalid. Under clause (2) of the First Schedule 
the arbitrators shall appoint an Umpire not later than one 
month from the latest date of their respective appointments, 


Von. 85.}° HIGH COURT. - 


Therefore, the Umpire ought to have been appointed by March 
20, 1946. That was not done and and the two Arbitrators pur- 
Ported to appoint Mr. Khaitan on April 9, 1946. Mr. Sen argues 
that the appointment of the Umpire as mentioned in clause (2) 
of the First Schedule does not mean merely nomination and I 
Should hold that really the appointment was made on April 9, 
1946. when the two arbitrators clearly entered on ‘the reference 
and held their meeting and made the appointment of the Umpire. 


I cannot accede to this contention. Entering on a reference 


must follow the appointment of arbitrator or arbitrators, 


Mr. Sen has drawn my attention to the observations of Russell 
in his treatise on Arbitration, 13th Edition pp. 317-18. The 
learned author states as follows :—“If the parties to the reference 
either agree before hand to the method of appointment or after- 
wards acquiesce in the appointment made, with full knowledge of 
all the circumstances, they will be precluded from objecting to 
such appointment as invalidating subsequent proceedings. Attend- 
ing and taking part in the proceedings with full knowledge of 
the relevant facts will amount to such acquiescence”, 


Mr. Sen referred to the minutes of August 2, 1946 and of 
September 12, 1946 and contended that there was waiver, both 
express and implied, to the validity of the appointment of the 
arbitrators or Umpire. He also referred to the applications for 
time and the attendance at the meetings of the arbitrators without 
any objection. He contends that the applicant is estopped from 
questioning the validity of the apppintment of the Umpire in arty 
event. Mr. Sen drew my attention to the case of Palmer v. The 
Metropolitan Railway Company (1). There the Court refused to 
set aside an award on the ground that it was made beyond the 
prescribed period. ‘That was an arbitration under the Land 
Clauses Act. Mellor, J. held that the consent of the parties to 
enlarge time for making the award showed that the applicant 
intended to take advantage of the award, if it was in his favour 
and to object if it was against him, The learned Judge held that 
the applicant was estopped from taking advantage of the objection 
to the want of authority in the Umpire and held that even, if 
there was no estoppel there was a new parol Contract to go on 
with the arbitration upon the terms of the Statutory Powers, 
“The arbitration clauses being introduced for the benefit of the 


(1) (1862) 31 L. J.(N. S.) Q. B. 259. 
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parties”. Observed the learned Judge “they are at libety to 
renounce at their pleasure the advantages which those clauses 
afford”. ; 


Mr. Sen drew my attention to the judgment of P. R. Das, J. 
in Patto Kumari v. Upendra Nath Ghose (1). In that case Das, J. 
held that Rule 8 of Schedule II of the Code of Civil Procedure 


does not negative the right of the parties to extend the time by 


agreement. Where parties attend and recognise that the arbitra- 
tor has jurisdiction to continue the arbitration even though the 
time to make the award has expired they are estopped by - their 
conduct from seeking to impugn the arbitrator’s award on the 
ground that it was invalid by reason of being filed out ‘of time. 
In Asa v. Mt. Bhuran (2) a single Judge of the Lahore High 
Court followed the judgment of P. R. Das, J. 


The next case cited by Mr. Sen is Jn the matter of Hick (3). 
There was a reference to two arbitrators and they were to appoint 
an Umpire before entering on the reference and to make their 
award before a certain day, or such time as they or any two of 
them should appoint. The arbitrators before appointing an 
Umpire enlarged the time and afterwards held a meeting at which 
the parties attended. It was held that the parties being aware of 
the facts and having afterwards attended, must be deemed to 
waive any objection to the award. The award was however set 
aside on the ground that one of the parties was privately examined 
behind the back of the other. 


In Re: Marsh (4) was also cited. There the submission 
was to two arbitrators and a third to be named by them and the 
parties treated the third arbitrator so named as an Umpire 
throughout the whole proceedings. It was held that non-atten- 
dance of the third arbitrator at the meetings and the want of 
notice to him were no grounds for setting aside the award on the 
ground of want of concurrence of the third arbitrator. Itis to be 
noted that in this case there was no question of infringement of 


any Statutory provision. 


What is the position, argues Mr. Sen, when an Umpire is 


(1) (1919) 4 Pat. La J. 265; A. 1. R. [1919] Pat. 93. 
(a) (1936) A. I. R, [1936] Lah. 466. 

(3) (1819) 8 Taunt 694 ; 129 E. R. 554. 

(4) (1847) 16 L, J. Q. B. 330. 
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improperly selected by two arbitrators by Lot? No objection was 
made in one case by the agen “or solicitor of either party to 
such an appointment though it was known to them, until the award 
was made. It was held in Blackhouse v. Taylor (1) that no 
objection could be taken to the award on that ground as they had 
acquiesced by their agents to the improper or irregular appoint- 
ment of the Umpire. 


Mr. Sen contended in effect that an invalid appointment can be 
regularised. Reference was made to cases where it was held that 
no signature was necessary in order to have a binding arbitration 
agreement and it is pointed out that endorsements on briefs of 
counsel or a broker’s note would be sufficient. 


The difficulty in the way of the respondent is that waiver or 
consent cannot confer jurisdiction, of course, an irregularity can 
be waived. Canan illegality which affects jurisdiction also be 
eured by subsequent consent or waiver? It is a fundamental 
rule that a judgment of Court or of an arbitrator or of an Umpire 
without jurisdiction is a nullity. Here the Umpire had no juris- 
diction to entertain the matter. Therefore, neither the acquies- 
scenee nor the express consent of the parties can confer any 
authority upon him to make an award. In‘ Ledgard v. Bull (2) 
Lord Watson pointed out that the consent to a transfer of a suit 
to the High Court from the Court of a Subordinate Judge who had 
no jurisdiction to entertain the same, did not operate as a waiver 
of the plea of jurisdictior. When a suit or proceeding is instituted 
in a forum not of competent jurisdiction, subsequent waiver of 
objection is immaterial. In Meenakshi Naidoo vy. Subramantya 
Sastvé (3) the High Court entertained an appeal from an adjudi- 
cation from which no appeal was provided by any statute or by 
an equivalent authority. The Judicial Committee held that the 
decree of the High Court was a nullity. There was an inherent 
incompetency in the High Court to deal with the question brought 
before it and consent could not confer on the High Court a juris- 
diction which it never possessed. 


The principle is this. Ina cause which a Judge is competent 
to try, if the parties without objection go in issue and go to trial 
upon the merits, then the defendant cannot subsequently dispute 


(1) (1851) 20 L. J. Q. B. 233. 
(2) (1886) L. R. 13 I, A. 184; 1. L. R, 9 All, 191. 
(3) (1887) L. R. 14 I. A, 160; I, L. R. 11 Mad. 26. 
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oe his jurisdiction upon the ground of any irregularity. But when 


1948. the Judge has no jurisdiction over the subject-matter of a suit, 
Harack Chang the parties cannot by their mutual consent convert it into a proper 
Damani Judicial Process. The same principle, in my opinion, should 


Ramsaro bakiak, operate in this case. There was an inherent incompetency, in 
Chatterjee, F. Mr. Khaitan to deal with the matter as an Umpire and no consent 
— would have conferred upon him any jurisdiction to make an 
award. By reason of the limitations imposed by statute the so- 
called Umpire had no jurisdiction to determine the disputes 
between the parties and neither acquiescence nor express consent 
of the parties could confer jurisdiction upon him nor can consent 
give a Court jurisdiction if a condition which goes to the root of 
jurisdiction has not been performed or fulfilled. Moreover, ~ 
estoppel cannot be invoked against the ‘mandatory provisions 
prescribed by a statute. 





- Mr. Mitra cited before me one case which is pertinent. In 
Jungheim Hopkins & Co. v. Foukelmann (1), arbitrators were 
appointed but they were not qualified to act under the submission 
by the terms of which they were to be members of certain 
associations, The award was declared to be null and void as 
having been made without jurisdiction although the parties had 
appeared before the arbitrators. The submission was in a contract 
headed “London Corn Trade Association”, Pickford, J. held 
that the qualification was a condition of the arbitrator’s appoint- 
ment and of their jurisdiction to act. It went to the root of 
their jurisdiction to arbitrate. The plea as to the waiver or 
estoppel was rejected and the learned Judge held that the fact 
that the plaintiffs appealed to and appeared before the Committee 
of Appeal cannot make the Award good when it was originally bad, 
nor can that fact alter the plaintiffs’ legal rights in any way. In 
Ringland v. Lowndes (2) it was pointed out that in a case where 
the Umpire’s jurisdiction is challenged, the question is not one of 
waiver or of estoppel, but of authority, and the party continuing 
to attend any meeting under protest does not give the Umpire 
authority to make an award. Protest as to jurisdiction was lodged 
in the present case when the Umpire held his meeting after the 
order aforesaid extending time. 


I am constrained to hold that it is not a question of irregularity 


(1) [1909] 2 K. B. 948. 
(2) (1864) 33 L. J.C. P. (N. S.) 337. 


VoL. ` 85.] HIGH COURT. 


or misconduct which could be waived. It is a question of juris- 
diction which could not be waived. A submission implies a 
consensus of the parties and the limit of the authority of the 
private forum must be guided. and controlled by the contract of 
submission as regulated by the Arbitration Act. In this case 
there was want of jurisdiction trom the inception of the proceed- 
ings before the Umpire and not a mere irregularity in the exercise 
of jurisdiction. As the Umpire had no jurisdiction over the 
subject-matter, the parties could not by their mutual consent 
legalise the proceedings and the pleas of waiver or estoppel or 
acquiescence afford no answer in such a case. 


I declare that the Award of the Umpire, dated January 28, 
1948 is illegal and it must:be taken off the file of the Court. In 
view of the dishonest conduct of the applicant which makes the 
proceedings infructuous, I direct that he shall pay the costs of this 
motion to the respondent. 


Messrs, S. N. Mitra & Co.: Solicitors for the Applicant. 
Mr. B, M. Bagaria; Solicitor for the Respondent. 


S. K. R. C Application granted, 
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Before Mr. Justice P. B. Mukharjt. 


MANICKLALL DUTT 


U. 


S. DABIRUDDIN AHMED.* 


West Bengal Premises Rent Control (Temporary Provisions) Act, (XVII of 
1950)—Pending suit for ejectment on the ground of ipso facto deter- 
mination of tenancy under the previous Act whether affected by the new 
Act—Limit of the words “ suit for ejectment of a tenant ” under 
section 18 (5) of the Rent Act of 1950—Tenant, definition of under 
section 2(11) of the Rent Act of 1950—Whether includes a person 
whose tenancy has been ipso facto determined under section 12 (3) of 
the Rent Act, 1948—“Rent”, meaning of—Statute when can affect 
pending proceedings—Departure of language of an existing Act, 
effect of. 


In a pending suit for ejectment on- the ground of ipso facto deter- 
mination of tenancy under section 12(3) ‘of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948, the question arose whether the 
West Bengal Premises Rent Control (Temporary Provisionsy Act, 1950, 
affects the pending suit and whether reljef can be granted under section 18 (5) 
of the Rent Act, 1950. i 


Held—(i) Before section 18'5) of the New Rent Act of 1950 can be l 
applied to a pending suit, the first condition to be satisfied is that the suit 
must be for “ejectment of a tenant”. 


(ii) The definitions of “landlord” and “tenant” under the Rent Act of 
1950 are much narrower than those in the old Act of 1948. ‘‘Rent” is the 
only test provided by the new definitions of “landlord” and “tenant” under 


the Act of 1950. 


(iii) “Rent” is the word of limited and technical import and connotation 
and cannot include mesne profits or damages payable by trespasser ora 
tenant whose tenancy has been terminated. 


(iv) It isa rule of construction of a statute when the legislature has . 
deliberately and consciously departed from the language of an existing Act 
by exclusion of certain words, it must be held that such exclusion should be 
effective. 

(v) Whare a statute affects pending proceedings a strict 
construction is to be adopted bearing i in mind the principle of presumption 


that pending proceedings is not ordinarily to be affected and when it is 
affected by a statute the statute must be confined to the limits that jt has 


. *Original Side Suit No. 3379 of 1949. 
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itself laid down and pending proceeding will only be affected to the precise Si 
extent and precise limits prescribed by the statute and no more. 1950, 

(vi) Having regard to the language of sub-section 5 of section 18 of the Manicklal! Dutt 
Rent Act, 1950, a suit for ejectment which was pending on the date when S Dabiruddin 
the Act came into operation cannot by any magical formulae convert the ` Ahmed, 
defendant into a tenant who was either not a tenant under the Old Law or anis 


cannot be considered as a tenant under the New Law. 


(vii) That to apply the definition given in section a(11) of the Rent Act, 
1950 does not create any repugnancy to the subject or context of sub-sec- 
tion 5 of section 18 of the Act. The result is that by applying the meaning 
given to the word tenant under section 2 (11) the class of pending suit for 
ejectment intended to be affected by that sub-section is where the tenant was 
atenant within the definition of the Old Act of 1948, including even a 
statutory tenant or a tenant who continued in possession even after the termi- 
nation of tenancy in his favour but not a person whom the Aet of 1948 
itself said was not to be regarded as a tenant, 


(viii) The landlord acquired a very valuable right under section 12 (3) of 
the Old Act of 1948 and a pending action based on such right cannot be 
whittled down and affected except by clear words or by most necessary 


implication. There is nothing in the Act of 1950 to come to that 
conclusion, 


Karnani Industrial Bank Lid, v. Satya Niranjan Shaw (1) distinguished, 


Suit for recovery of premises No. 7/3A Gopal Chandra Lane, 
Calcutta, for the sum of Rs. 318/12 as rent in arrears, profits 


at the rate of Rs. 3/9 per day from 1st August, 1949, until posses 
sion and interest and costs. 


The material facts will appear from the judgment. 
Mr. P. Mondal for the Plaintiff, a 
Mr. M. A, Hague for the Defendant. 


The following judgment was delivered : 


P. B. Mukharji, J. :—This is a suit by the plaintiff against the Abril, ds 
defendant for recovery of premises No. 7/34, Gopal Chandra ~ 
Lane, Calcutta, for the sum of Rs. 318/r2 as rent in arrears, 
profits at the rate of Rs. 3/9 per day from rst August, 1949, until 
possession and interest and costs. The suit was filed on the 
gist day of August, 1949. At the time when the suit was filed 
the West Bengal Premises Rent Control Temporary Provisions Act 
of 1948 was in force, 


(1) (1928) 32 C. W. N. 1093 (P. C.) 


244 


Civit. 


1950, 
ww 
Manicklall Dutt 


vV. 
S. Dabiruddin 
Ahmed. 


Mukharjs, J. 


THE CALCUTTA LAW JOURNAL: [VoL. 85. 


The claim in the suit proceeds on the basis that the defendant 
was a monthly tenant in respect of the said premises at a rent of 
Rs. r06/4 per month. It is said that the defendant failed and 
neglected to pay or deposit rent of the said premises for the 
months of May, June and July, 1949, and therefore by reason of 
Section 12 (3) of the Rent Act of 1948 the tenancy came to an end 
and fpso facto. 


The written statement in this suit was filed on the 13th Decem- 
ber, 1949, and the main defence is that there was an agreement 
between the plaintiff and the defendant to excuse or waive the 
default on the ground of settling a higher rent. 


Mr. A. S. Huq,. learned counsel appearing for the defendant, 
raises the issue that the defendant is entitled to the relief under 
section 18(5) of the West Bengal Premises Rent Control, Tem- 
porary Provisions Act of 1950. 


It is to be understood that Mr. Hug abandons the plea taken 
in paragraph 2 of the written statement and he does not raise any 
issue as to whether there was any agreement to excuse or waive 
the default às pleaded in paragraph 2 of the written statement of 


' the defendant. Mr. Hug admits the allegations in the plaint and 


no evidence therefore had been given in this case. 


Mr. Huq also does not take any point under section 16 of 
the Rent Act of 1950 to challenge the jurisdiction of this Court. 
He has only confined himself to a claim for relief under section 
18(5) of the new Act of 1950. 


His submission is that sub-section 5 of section 18 of the Act 
of 1950 applies to pending cases such as the one before me. His 
initial difficulty lies in the question whether this suit isa “suit 
for ejectment of a tenant”, within the meaning: of sub-section 5, 
because it is that class of suit to which this sub-section applies if 
the suit happens to be pending. Before section 18(5) can apply 
to this shit the first condition to be satisfied is that the suit must 
‘be “for ejectment of a tenant”, 


Section 2(rr) of the new Act of r950 defines a tenant as the 
person by whom rent is or but fora special contract would be 
payable and includes any person who is liable to be sued by 
landlord for rent. Mr. Huq, contends that the defendant isa 
tenant by reason of the expression “any person who is liable to 
be sued by landlord for rent’ It is necessary to examine there« 
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fore whether the defendant in this case answers the legal defini- 
tion of a tenant. The definitions of “landlord” and “tenant” 
under the Act of r950 are much narrower than those in the old 
Act of 1948. “Rent” is the only test provided by the new 
definitions of landlord and tenant under the Act of 1950. Itis 
necessary to emphasise in that context that “rent” isa word of 
limited and technical import and connotation and cannot include 
mesne profits or damages payable by a trespasser or a tenant whose 
tenancy has terminated. The legislature has made a conscious 
and deliberate departure from the old Statute of 1948 which 
expressly included within the definition of a tenant a person whose 
tenancy had expired. Not to include such a person now means 
that the present Act does not intend to bring such a person 
within the meaning of the new Act of 1950. It is therefore not 
possible in my view under the Act of 1950 to include an ex-tenant 
asatenant as for instance was done by thé Privy Council in 
Karnani Industrial Bank Ltd. vy. Satya Niranjan Shaw (1) 
under the Old Calcutta Rent Act of 1920. Where the definition 
of a tenant though not exactly in similar terms with the present 
Act of 1950 was narrow enough. In my opinion it is a rule of 
construction of a Statute when the legislature has deliberately 
and consciously departed from the language of an existing Act 
which is being replaced by eliminating the words “and includes 
ssevsescereeeeeseed person Continuing in possession after the termina- 
tion of a tenancy ʻia his favour.” It must be held that such 
exclusion should be effective and a person continuing in possession 
after the termination of tenancy in his favour is not to be regarded 
asa tenant. To hold otherwise and to accept a construction 
which brings in again such an ex-tenant will in my opinion be 
to nullify the whole object of the alteration in language. That is 
not in my view a justified course to adopt nor a proper method 
of construction. The other reason why such a construction is not 
permissible in the present context is that whenever a Statute 
affects pending proceedings a strict construction is to be adopted 
bearing in mind the principle of presumption that a pending 
proceeding is not ordinarily to be affected and when it is affected 
by a Statute the Statute must be confined to the limits that it has 
itself laid down and the pending proceeding will only be affected 
to the precise extent and precise limits prescribed by the Statute 
and no more. For these reasons I am not prepared to give an 


(1) (1928) 32 C. W. N. 1093 (P, C.). 
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extended definition to the word “tenant” in section 18(5) of the 
Act of 1950 in a pending action so as to include an ex-tenant. It 
is needless for me to point out that neither, of these two con- 
siderations were present before the Privy Council in Karnani 
Indusivial Bank Ltd. y. Satya Niranjan Shaw (1). In that case 
the Privy Council had not to consider either a pending proceeding 
or alteration of the language by the legislature. ) 


Having regard to the language of sub-section 5 of section 18 of 
the Act a suit for ejectment which is pending on the date when 
the Act comes into operation cannot by any magical formulae 
convért the defendant into a tenant who was either not a tenant 
under the old Law or cannot be considered as a tenant under 
the new Law. The Act does not say that all such defendants 
are to be considered as tenants. The question is can such a 
defendant by any process of construction be regarded as a 
tenant. 


Now what is the position? The defendant in this case was 
sued by reason of the provision of section 12(3) of the Act of 
1948 without being served with any notice to quit. It is necessary 
therefore to see what the Act of 1948 said about such a defendant. 
A reference to section 12(3) of the Old Act of 1948, will make it 
quite clear that when the interest of the tenant is determined 
tpso facto by reason of the provision contained therein “he shall 
no longer be deemed to be a tenant”. In this particular case, 
therefore, such a person cannot even be regarded as a tenant under 
the old Act of 1948 which had had a much wider definition of 
a tenant than the present Act. Underthe Act of 1948 a tenant 
included the person who continued in possession even after the 
termination of tenancy in his favour. It is because, that by such 
an extended definition, a tenant whose tenancy was terminated 


ipso facto by section 12(3) of the old Act could be regarded as a 


tenant that the Act of 1945 expressly said with a view to avoid 
such consequence that such a tenant would not be deemed to be a 
tenant. Therefore in that view of the matter, the defendant was 
not a tenant under the old Act of 1948, when the suit was 
instituted or even a day before the present Act of 1940, came into 
operation. Could the defendant be regarded as a tenant under 
the new Actof1rg50P? The defendant in this case is not a person 
by whom “rent” is or but for a special contract would be payable 


(1) (1928) 32 C. W. N, 1093 (P. C.) 
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within the meaning of section 2 (rr) of the Act of r950. The 
_ expression “rent is” means a present and continuing liability to 
pay rent atthe date when the Act comes into operation. The 
defendant in this case is not such a person.when the Act came 
into force. The prayer in the plaint for the arrears of rent does 
not make him a tenant under section 2 (11) of the new Act in 
the facts of the present case when it is remembered that he was 
not a tenant under section 12(3) of the Act of 1948. The present 
liability to pay rent should not be confused with the liability 
to pay arrears of rent which are sued for as past debt under 


the provisions of section 12(3) of the Act of 1948 which expressly 


deprived him of the status of a tenant. If it was the intention of 
the Act of 1950 to include as a tenant a person who was expressly 
declared by the Act of 1948 not to be a tenant then I would 
require clear and express provision on the point and cannot make 
such a person a tenant by operating the definition of section 2(11) 
of the Act of 1950 and by implication of construction of such a 
definition I would therefore also distinguish on this point the Privy 
Council decision to which I have already referred. 


He cannot in the facts of this case even come within the 
expression “person who és liable to be sued by landlord for rent” 
because he was not sued when the Act came into force, but had 
already been sued. Here also liability must be present and con- 
tinuing when the Act comes into force. Even then he might 
have become tenant if the present Act of 1950 said that such a 
person would be regarded as a tenant under the new Act of 1950. 
but there is no such provision in the new Act. 


In the circumstances although there is a prayer in the plaint 
for arrears of rent that does not make the defendant a tenant 
under the new Act within the meaning of section 2 (11) of such 
Act, for the purpose of section 18 (5) of the Act of 1950 relating 
to pending proceedings. 


Section 2 of the new Act of 1950 opens with the expression 
“unless there is anything repugnant in the subject or context,” the 
words will have the meaning assigned to them by the definitions 
contained in the various sub-sections of section 2. I was prepared 
by reason of this expression to give a different meaning to the 
word ‘tenant under sub-section 5 of section 18 of the Act than 
what is contained in the actual definition under section 2 (11), if 
J was convinced that to apply the meaning given under section 
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2 (r1) of the Act to the word “tenant” will be repugnant to the 
subject or context of sub-section 5 of section 18 of the Act. But . 
I have come to this conclusion that to apply the definition given 
in section 2 (11) of the Act does not create any repugnancy to 
the subject or context of sub-section 5 of section 18 of the Act. 
The result is that by applying the meaning given to the word 
tenant under section 2 (11) the class of pending suit for ejectment 
intended to be affected by that sub-section is where the tenant 
was a tenant within the definition of the old Act of 1948 including 
even a statutory tenant or a tenant who continued in possession 
even after the termination of tenancy in his favour but nota 
person whom the Act of 1948 itself said was not to be regarded 
asatenant. It must be remembered that the landlord acquired 
a very valuable right under section 12(3) of the old Act of 1948 
and a pending action based on such right cannot be whittled 
down and affected except by clear words or by the most necessary 
implication. I find nothing in the Act of 1950 to come to that 
conclusion. ` 


Therefore I can apply the definition contained in section 2(11) 
of the Act to the context of sub-section 5, of section t8 without 
creating any repugnancy to the subject or context under consi- 
deration. I, therefore, hold that where there is a suit pending 
for ejectment against a person who is not regarded as a tenant 
either under the old Act of 1948 or the new Act of :950 sucha 
suit does not come within the operation of sub-section 5 of section 
18 of the Act. 


It has been settled by the highest authorities that if an Act 
intends to affect pending proceedings it must do so in the clearest 
possible terms and the degree of its effect on pending proceedings 
must be strictly confined to the limits that the statute intended 
by the use of clearest words and expressions. The reason for 
such a rule of construction is clear and that is that pending actions 
relate to vested rights. Itisa presumption that vested rights will 
not ordinarily be allowed to be affected except by clear words 
or by the most necessary implication. Sub-section 5 of section 
18 of the Rent Act of rgso certainly uses clear words to affect 
pending actions but care must be taken to see what particular 
type or class of pending actions was intended to be within the 
operation of that sub-section. In construing sub-section (5) of sec- 
tion 18 of the Act of 1950 the consideration must be borne in mind 
that the statute will not be presumed or intended to apply to pending 
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actions except to the extent and manner clearly specified and 
laid down by the words of the Statute. The extent and manner 
that can be gathered from a consideration of sub-section 5 of 
section .8 are first that the pending action must bea suit for 
“ejectment of a tenant”, That is one of the éssential conditions 
which must bė Satisfied in a pending action before there can 
be any application ‘of sub-section 5 of seétion 18 of the new 
Act of 1950. Iamof the opinion that the present suit does not 
satisfy that condition. 


In my opinion, the defendant in this case does not answer the 
description of “tenant” contemplated by sub-section 5 of section 
18 of the Act df iġśo, and; he is, therefore, not éntitled to any 
relief thereunder. 


Mr. Huq does not take any other point. Mr. Hug also 


admits arrears of rent to be Rs. 318/ rj- as mentioned in the 
plaint. 


Therefore there will be judgment for the plaintiff for posses- 
sion and mesne profits at the rate of rent from rst August 
1949 until possession and judgment for Rs, 318/12 dnd costs. The 
judgment will carry interest at the rate of 6 per cent per annum on 
the sum of Rs. 318/12. 

' I express no opinion in this case as to whether the words 
“trial court” includes High Court. 
Mr. M. N. Dutt: Solicitor for the Plaintiff. 
Mr. Birendra Nath Bose: Solicitor for the Defendant. 


S: Ke Re G Sutt decreed. 
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FEDERAL COURT. 


PRESENT: Sis Harilal Kania, C. J, Mr. Justice Fazl 
Ali, Mr. Justice Patanjali Sastri, Mr. Justice 
Mehr Chand Mahajan and Mr. Justice 
B, K. Mukherjea. 


MOHAMMAD AMIN BROTHERS LTD. AND OTHERS 
U l 


THE DOMINION OF INDIA AND OTHERS. 

Government of India Act, 1935 ( 26 Geo. V Ch, 2), section 205 (1)—Furisadtc- 
tion of Federal Court, when can be invoked under the section—* Final 
Order”, meaning of— ‘Final order” distinguished from “interlocutory 
order” —“ Judgment” and “decree”, meaning of. 


” Where the order appealed from does rot amount to a final order, judg- 
ment or decree, a certificate given by the High Court is ineffectual by itself 
to attract the operation of section 205 (1) of the Government of India 
Act. wk 


The test for determining the finality of an order is, whether the judg- 
ment or order finally disposed of the rights of the parties, 


The fact that the order decided an important or even a vital issue is by 
itself not material. A 


If the decision of an issue- puts an end to the suit, the order will 
undoubtedly be final one, but if the suit is still left alive and has got 
to be tried in the ordinary way, no finality could be attached to 
the order. 


In English Courts the word “judgment” is used in the same sense as a 
“decree” in the Civil Procedure Code and it means the declaration or final. 
determination of the rights of parties in the matter brought before the Court, 
According to the definition given in the Civil Procedure Code, the judgment 
is the statement of reasons given by the Judge on which a decree or order is 
passed, 


A collocation of the words ‘‘judgment, decree or final order” in 
section 205(1) of the Government of India Act makes it clear that no appeal 
is provided for against an interlecutory judgment or order, 


Federal Court Appeal No. LXI of 1949. 
Appeal by Mohammad Amin Brothers Ltd., & others against a °° 
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, F.C. 
decision of a Bench of the Calcutta High Court, dated 13th Ase 
September, 1949, by which an Order of Sinha, J., directing the 1950+ 


compulsory winding up of the appellant Company was set aside poters Lid 
: . ` others 
and the case was sent back to the trial Court to be heard at a at 


future date in accordance with the directions contained in The Dominion 
the judgment. | 


The material facts appear from the judgment. 


Mr. M. C., Setalvad, Senior Advocate, Federal Court (Mr. G. 
N. Joshi, Advocate, Federal Court, with him) instructed by Mr. 
P. K. Bose, Agent, for the Appellants. 


Str Noshirwan P. Engineer, Advocate-General of India (Mr. H. 
J. Omrigar, Advocate, Federal Court, with him) instructed by Mr. 
P. A, Mehta, Agent, for Respondent No. 1. 


Mr. R. Chaudhury, Advocate, Federal Court, instructed by Mr, 
S. P. Varma, Agent, for Respondents Nos 2 to 9. 


Mr. B. Sen, Advocate, Federal Court, instructed by Mr. S. P. 
Varma, Agent, for Respondents Nos. 10, rr and 12. 


Myr, Samarendranath Mukherjee, Advocate, Federal Court (with 
Mr. A. C. Ganguly, Advocate, Calcutta High Court) instructed by 


Mr. S. L. Chibber, for Mr. Ranbir Sawhney, Agent, for Respondent 
No. 14. 


Respondent No. 13 did not enter appearance. 
The judgment of the Court was delivered] by 


Mukherjea, J.:—This appeal is directed against a decision of Cr ey ae 
a Bench of the Calcutta High Court, dated 13th of September, = 
1949, by which an order of Sinha, J. directing the compulsory 
winding up of the appellant company was set aside and the case 
was sent back to the trial Court to be heard at a future date in 
accordance with the directions contained in the judgment. The 
appellants before us are a private limited company, having their 
registered office at 25/25 Waterloo Street, Calcutta, and they carry 
on inter alia the business of exporters and importers of hides, 
skins and other commodities. On March 30, 1948, the company 
was assessed to income-tax, corporation tax and excess profits tax 
. at various sums of money aggregating to Rs. 35,00,796-5. After 
notices of demand were served on the assessee, proceedings were 
taken by the Revenue authorities for recovery of the amounts 


252 


F. C. 


19590, 
Seras - 


Mohammad: Amin 
Brothers Ltd. 


VY. > 
The Dominion 
of India, 


Mukherjea, F. 


THE CALCUTTA LAW JOURNAL. [Von 85. 


due on these assessments and on May 15,. 1948, nine certificates 
under the Public Demands Recovery Act (Bengal) were forwarded. 
to the Collector of 24-Parganas in execution of which certain assets 

of the company were attached. The attachment, it is admitted, 
is still subsisting. The company.filed several appeals against the 
assessment orders to the Income-tax Appellate Tribunal. Some 
of these appeals have been heard and dispoSed of resulting in a 
reduction of the assessed amounts to the extent of abont Rs. 8 
lakhs, while the other. appeals are still pending hearing, On 
January 26, 1949, the Directors of the company made and filed 3 
declaration of solvency under section 207 of the Indian Companies 

Act and on the day following, an extraordinary general meeting 

of the company was held, at which a special resolution was passed 
for voluntary winding up of the company and a pleader named 
B. C. Bhattacharyya was appointed liquidator, On February 7, 
1949, the Dominion of India, which claiined the sum of over 
Rs. 35 lakhs from the company on account of the taxes mentioned 
aforesaid, presented an application on. the Original Side of the 

Calcutta High Court for compulsory winding up of the company, 
and on the rsth of February following two provisional liquidators 
were appointed. The company resisted.the application for compul- 
sory winding up and raised a number of points in opposition to it. 
The matter came up for hearing before Sinha, J. and. by his judg- 
ment dated the rath of April 1949, the learned Judge overruled. 
the objections raised by the company and made a winding up 
order as was prayed for by the Dominion of India, Against that 
order, an appeal was taken to a Bench of the Calcutta High Court 
which came up for hearing before Trevor Harries, C. J. and 
Chatterjee, J. In support of the appeal, it was contended énter alia 
on behalf of the appellants that under section 226 (1) of the 
Government of India Act, 1935, the Original Side of the High 
Court had no, jurisdiction to entertain the application for winding, 
up, which was presented by the Dominion of India for recovery of 
revenue due to it by the company. It was said that the proceeding 
was intimately connected with the. collection and recovery of 
revenue alleged to ‘be due to the Revenue authorities and as 
section 226 (1) of the Government of India Act precluded the 
Court from investigating whether the alleged debts were just and 
payable, the section wuld operate as a bar to the Court’s dealing 
with the matter at all. The learned Judges, who heard the 
appeal, did not accept this contention and held that section 226(1) 
of the Government of India Act did not make the winding up 
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petition unentertainable by the High Court. They held, however, 
that as there was a Jona fide dispute relating to a substantial 
part of the debt-on which the winding up petition was based and 
as the solvency or otherwise of the compiny could not be 
determined until the amount of its liability for taxes was finally 
decided by the Income-tax Appellate’ Tribunal, it was just and 
proper that the winding up proceedings should be stayed till the 
appeals preferred by the company against the orders of assess- 
ment were finally disposed of. The result was that the order of 
Sinha, J. ordering the compulsory winding up of the company 
was set aside, and the application for winding up was directed to 
be kept on the file, to be taken up for hearing after the final 
determination of the income-tax and excess profits tax cases or 
appeals then pending. The provisional liquidators’ were to conti- 
nue in the meantime and the costs of hearing before Sinha, J. 
as well as of the appeal were to abide the final result of the 
winding up application. As there was a question of interpretation 
of section 226 (2) of the Government of India Act involved in 
the case, the High Court granted a certificate under section 205 (1) 
of the Government of India Act and on the strength of 


this certificate, the present appeal has been brought to this 
Court. 


. Sir Noshirwan Engineer appearing on behalf of the Dominion 

of India, the principal respondent before us, took a preliminary 
objection challenging the competency of the appeal. His conten- 
tion is that as the order appealed from is not a final order, the 
appeal is incompetent under section 205(1) of the Government of 
India Act, 1935, even though the High Court has granted a 
a certificate in terms of that sub-section. The contention, in 
our opinion, is well founded and must prevail. Under sec- 
tion 205 (1) of the Government of India Act the appellate jurisdic- 
tion of the Federal Court can be invoked only in respect toa 
judgment, decree or final order passed by a High Court, provided 
the High Court certifies that the case involves a substantial 
question of law as to the interpretation of the ‘Constitution Act 
or of any Order-in-Council or the Indian Independence Act, 
1947, 28 mentioned therein. If the order appealed from does 
not amount to a final order, judgment or decree, a certificate 
given by the High Court is ineffectual by itself to attract the 
operation of section 205(1) of the Government of India Act. 


The expression “final order” has been.used in contradistinction 
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to what is known as “interlocutory order’ and the essential test 
to distinguish the one from the other has been discussed and 
formulated in several cases decided by the Judicial Committee. 
All the relevant authorities bearing on the question have been 
reviewed by this court in their recent pronouncement in S. 
Kuppuswamt Rao v. The King (1), and the law on point, so far 
as this court is concerned, seems to be well settled. In full agree- 
ment with the decisions of the Judicial Committee in Ram Chand 
Manjimal v. Goveradhandas Vishindas (2) and Abdul Rahman v. 
D. K. Cassim and sons (3), and the authorities of the English 
Courts upon which these pronouncements were based, it has been 
held by this court that the test for determining the finality of an 
order is, whether the judgment or order finally disposed of the 
rights of the parties. To quote the language of Sir George Lown- 
des in Addul Rahaman v. D. K. Cassim and sons (3) “the finality 
must be a finality in relation to the suit. If after the order the 
suit is still a live suit in which the rights of the parties have still 
to be determined, no appeal lies against it.’ The fact that the 
order decides an important and even a vital issue is by itself not 
material. If the decision on an issue puts an end to the suit, the 


„order will undoubtedly be a final one, but if the suit is still left 
. alive and has gotto be tried in the ordinary way, no finality 


could attach to the order. 


Judged by that test, the order appealed from in the present 
case cannot certainly rank as a “final order.” The order of the 
trial Judge did dispose of the rights of the parties that were in 
controversy in the proceeding but the judgment of the appellate 
court left the entire case undecided. The proceedings were 
stayed till the appeals against the assessment orders were finally 
disposed of and the hearing of the application for winding up was 
adjourned sine die. Liberty was given to the parties to mention 
the case before the Judge taking company matters at the conclu- 
sion of the income-tax and excess profits tax appeals, and then 
the case was to be heard on fresh affidavits which the parties 
were entitled to filee The High Court did obviously dispose of 
one principal point in controversy between the parties, namely, 
whether 226 (1) of the Government of India Act was a bar to the 
entertainment of the winding up petition by the Original Side of 
the Court, but the decision on that issue is a purely interlocutory 

(1) [1947] F. C. R. 180. 

(2) (1920) L. R. 47 1. A, 124. 

(3) (1932) L. R. Gol. A. 76. 
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decision which merely determines that the proceeding is triable 
by the court. There has been no adjudication on the rights of 
the parties and that is still to be made under the terms and condi- 
tions set out in the order of the appeal court. 


We are not impressed by the argument of Mr. Setalvad that 
when the trial Judge makes a final order, the appellate court's 
decision setting aside that order must necessarily rank as a final 
order, even though it does not decide the rights of the parties 
and‘ leaves everything to be determined in thé ordinary way. We 
cannot also agree with the contention of the learned Counsel that 
the judgment of the appellate court in the present case virtually 
amounted to a dismissal of the application for winding up filed 
by the Dominion of India, and what the latter was held entitled 
to do was to renew their application at a future date and on 
fresh materials which might be available after the tax cases were 
finally diposed of. The learned Judges, it will be seen, have 
expressly directed in the judgment that the original application, 
which was filed by the respondent on 7th of February 1949, 
would remain on the file, and it would be heard and disposed of 
after the conclusion of the tax appeals. The final disposal of the 
tax cases was considered material only for the purpose of removing 
the dispute which existed regarding the amount of debt actually 
due by the company to the revenue authorities and for deter- 
mining precisely the financial position of the company at the date 
when the application for winding up was presented. There was 
no necessity for any order directing the original petition to be 
retained in the file and adjourning its hearing size die, if all that 
the learned Judges intended was to give the Dominion of India 
an opportunity of resewing their application at some future 
date. 


Lastly it was urged by Mr. Setalvad, though somewhat faintly, 
that even if the order appealed against is not a final one, it could 
still be regarded as a judgment as such would come within the 
purview of s. 205 (1) of the Government of India Act. In English 
Courts the word “judgment” is used in the same sense as ‘‘decree” 
in the Civil Procedure Code and it means the declaration or final 
determination of the rights of the parties in the matter brought 
before the -court: vide S. Kuppuswamt Rao v. The King (t). 
According to the definition given inthe Civil Procedure Code, a 


(1) [1947] F. C. R. 180, at p. 189. 
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me judginent is the statement of reasons given by a Judge on which 
1950. a decree or order. is based. If the order which is made in this 
Mohammad Amin Case is an interlocutory order, the judgmént must necessarily be 
sania Ltd. held to be an interlocutory judgment and the collocation of the 
The Dominion words “judgment, decree or final order” in s, 205 (1) of the 
ot Loua; Government of India Act makes it clear that no appeal is provided 
Mukherjea, F. for- against an interlocutory judgment or order. The result is that 
A the appeal fails on the preliminary ground and is dismissed. The 
appellants to pay the costs of respondent No. r. 
$. K. R. Ci i Appeal dismissed. 
APPELLATE CIVIL. | 
Before Mr. Justice G. N Das and Mr, Justice S. C. Lahiri. 
ADELINE MAUD ELEANOR CATCHICK nee 
aS ROBERTSON AND OTHERS 
a 2. 
Fune, 28, 295 30. 
sec Sei A SUNDERLAL DAGA AND oTHERS.* 


Administration—Will and Codicil—Executrix granted life estate as a 
legatee—Executrix mortgages a part of the estate—Sells it later on— 
For necessary repairs and for effecting reasonable and proper improvement 
of the remainder of the estate—The transactions done as executrix and 
not as legatee—Power of executors regarding administration—Alienes 
` from an executor, position of—Notice, actual or constructive, of executor 
acting in breach of faith, if alters the position of olienee—Onus of proof 
for impeaching the validity of transaction on the ground of notice, rests 
on the person making it. 


When an executrix also a legatee mortgaged and later on sold a part 
of the testator’s property for keeping the remainder of the estate in good 
repair : 


*Appeal from Original Decree No. 110 of 1945 against theedecision of 
Bhabataran Mukherjee Esq., Subordinate Judge, 2nd Additional Court, 24 
Perganas, dated 29th November, 1944. 
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Held, that she did it as executrix for administration of the estate and 


not asa legateė, 
t 


In re Timmis, Nixon v. Smith (1) and John Agabeg Vertannes v James 
alder Robertson (2) distinguished, ” 


When the Will and the Codicil do not impose any restriction on the 
power of the executor, the executrix, who is granted a life-estate asa legatee 


also, is entitled to alienate any property for safe and better administration 
of the estate, 


Citaaese De v. Narendra Krishna De (3} and Scott v. Tyler (4) l 


referred to, 


The alienee from an executor acting as such hasa right to infer that 
the latter is acting fairly, But this immunity is however lost when the 
alienee has notice, actual or constructive, of the fact that the executor is 
acting i in breach of trust. 


Watkins v, Cheek (5) approved. 


Lord Kenyon’s maxim “Let executors do their duty and let the antes 


rity cease when injustice begins”, applied. 


Sunil Kumar Kerr v. Sisir Kumar: Kerr (6, Rowland v.-Ginneor (7), 
Re. Black’s Settled Estate (8) and Marquiss of Bute v. Ryder (9) and Ouchter- 
lony and Ouchterlony (10) referred to. 


The onus rests‘upon the person impeaching the validity of transaction 
to prove that the alienee had notice of the facts, 


Corser v. Cartwright (11)and Geetaranee v. Narendra Krishna De (3). 


approved, 


Srish ‘Chandra Nandy v. Sudhir Krishna Banerjee (12) disting. 
uished. | 

Barrow v. Griffith (13) and Miles v, Durnford (14) referred to. 

Plaintiffs are the Appellants. 


Suit for possession Bae mesne ees: : 


(1) [r903] 1 Ch, aes 

(2)' (1926)'L, R. 541. A. 276. 

(3) (1988) I. L. R. 60 Cale. 304. 

(4) (1788) 2 Dickens, 712 (725). ' 

(5) (1925) 2 Sim & St. 199. 

(6) (1939) L. R. 671. A. 102. 

(7) (1887) 2 Ch. 503. 

(8) [1923] 2 Ch. 128. 

(9) (1884) L. R. 27 Ch. D, 196. 
(10) (1885) I L. R. 11 Mad. 360. 
(11) (1885) L. R. 7 H. L. 731. 
(12) (1931) I. L. R. 59 Calc. 216 
(13) (1894) 11 Jur. (N, S) 6 
(14) (1852) 2 De G.M. & G. 641 
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The material facts will appear from the judgment. 

Messrs. Atul Chandra Gupta and Upendra Chandra Mallik 
for the Appellants. 

Dr. Naresh Chandra Sen Gupta and Mr. Jnanendra Nath 
Bakshi for the Respondents. 


Cc. Ae Y 


G. N. Das, J. :—This isan appeal by the plaintiffs against a 
decision of Mr. B. Mookerjee, Additional Subordinate Judge, and 


Court, Alipore,-Dt. 24 parganas, dated 29th November, 1944, 


dismissing their suit for possession and mesne profits. 

The plaintifi’s case is that the disputed property and other 
properties belonged to their father George Adolphus Robertson. 
The latter was at all material times, living separate from his wife 
Olivia by whom he had several children. He had by one Mrs. 
Adeline Maude Bredee, a widow, two daughters, viz., the 
plaintiffs. 

On the 4th July, 1892, Mr. Robertson executed a will. The 
Will t#ter aiia provided that Mrs. Bredee would be entitled to 
the disputed property for her life and the remainder would go 
to the plaintifs. Mrs. Bredee and the testator’s two brothers, 
William Cecil Robertson and Edwin povenssn were appointed 
executors. 

On rath January, 1894, a son named. George Nathaniel 
Robertson was born of Mrs, Bredee by the testator. 


On 11th June, 1898, the testator executed a codicil modifying 
several dispositions made in the Will. The effect was that as 
regards the disputed property, it was to devolve on Mrs. Bredee 
for her life and the remainder was to go to the plaintiffs and the 
said George Nathaniel Robertson in certain contingencies, 


Mr. William Cecil Robertson, one of the executors having 
died, one Joseph Leslie was appointed an executor in his place. 

The testator died on 30th August, 1898. Mr. Edwin Robert- 
son did not join in the application for probate of the Will and 
the Codicil which was filed by Mrs. Bredee and Mr. Joseph Leslie 
on 13th September, 1898, in the Original Side of this Court. Pro- 
bate was granted on 13th November, 1898. | 

Joseph Leslie died on 27th May, 1901. Onoth August, rgo1, 
Mrs. Bredee for self and as executrix to the estate of George 
Adolphus Robertson, mortgaged the disputed property to- one 
Narendra Nath Mookerjee to secure an advance of Rs. 6090 
with interest atg % percent per annum with quarterly rests for 


" Von. 8s.] HIGH COURT. 


the alleged purpose of paying off debts incurred for. effecting 
thorough repairs and making substantial additions and alterations 
in the disputed property. 

On 3rd December, 1901, Mrs. Bredee for self and as executrix 
raised a sum of Rs. 1000 from the said Narendra Nath Mookerjee 
on a further charge of the disputed property, on similar conditions 
and for the same purpose. On 7th August, 1903, Mrs. Bredee 
for self and as executrix released the equity of redemption in 


the said property in favour of the said Narendra Nath Mookerjee 
for a consideration of Rs, 3168 only. 


On 8th April, 1904, the said George Nathaniel Robertson 
died. i 

On 22nd January r934, the said Narendra Nath Mookerjee 
took a loan from the defendant on a mortgage bş deposit. of the 
title deeds of the disputed property and of other properties, 


The said Narendra Nath Mookerjee instituted a suit being 


Suit No. 169 of 1935 for redemption of the said mortgage in the 
Original Side of this Court. 


Pursuant to a preliminary and a final decree in the said suit, 
the disputed property and certain other properties were sold 
by the Registrar of this Court on rth May, 1908, and the defen- 
dant was declared the purchaser ; the sale was confirmed and on 
27th September, 1938, a sale certificate was issued in favour of 
the defendant ; the defendant took possession through Court and 
is in possession. l 


-= Mrs. Bredee died on 13th September, r941, and in terms of 
the Will and the Codicil, the plaintiffs have become entitled to the 
disputed property. 

The plaintiffs further alleged that prior to gth August, 1901, 
the estate had been fully administered and that no money was 
required for purposes of administration at the date of the mort- 
gage in favour of the said Narendra Nath Mookerjee or at any 


later date ; that at the material dates, Mrs. Bredee was in posses- . 


sion as legatee and not as executrix, and the said Narendra Nath 
Mookerjee had notice, actual or constructive, of - these facts ; 
that accordingly no title except that of Mrs. Bredee as legatee 
‘passed to the said Narendra Nath Mookerjee and to the 
defendant. 


The plaintiffs prayed for recovery of possession, mesne profits 
and certain incidental reliefs. 
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The defendant filed a written statement and pleaded inter 
alia that the estate of George Adolphus Robertson had not been 
fully administered at the material dates, and that Mrs. Bredee 
was at the time, in possession as executrix, that the mortgage, 
further charge, and release were dona fide documents the moneys 
raised thereby were required for administrative purposes ; that 
the executrix was not guilty of any breach of trust and the said 
Narendra Nath Mookerjee had no notice, actual or constructive, 
of any fraud or breach of trust, that the title to the disputed 
property validly passed to the said Narendra Nath Mookerjee 
and subsequently to the defendant; that the heir of the said 
Narendra Nath Mookerjee was necessary party ; that the plaintiffs 
knew about their rights and did not assert the same at the date of 
the transactions and their claim is barred by estoppel, waiver and 
and acquiescence. 


The following issues were framed for trial. 

1. Is the suit maintainable ? 

2. Is the suit bad for non-joinder of parties ? 
, 3 Is the suit barred by estoppel, waiver and acquiescence ? 
© 4, Is the suit properly valued for court fee ? 


5. Was the estate of the testator fully administered prior to 
August, Agor ? Was Adeline Maude Bredee then in possession of 
the property as executrix, or a mere legatee ? 


6, Did the said Adeline Maude Bredee mortgage and sell the 
property as executrix? Was she entitled to do so? Are .such 
transactions binding on the legatees ? ? Are their interests affected 
thereby ? 

47, Were the transactions for lawful consideration ? 


l This issue was deleted by order dated 23rd November, 1944. 
Was Narendra aware of the said transaction as alleged in the 
plaint ? 


8. Was Narendra’s title to the property absolute and com- 
plete ? 
9. Are plaintiffs legatees under the Will and are they entitled 
to maintain this case against the defendant ? 
“to. What damage, if any, is plaintiff entitled to and what relief, 
if any, is plaintiff entitled to ? 


By ‘order No. 34 dated 28th April, 1943,- issue No.4 was 
decided in favour of the plaintif. The finding on the issue has 
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not been contested on behalf of the respondent in this 
appeal. 


Issues Nos. (1), (2), (9) were decided in plaintiffs’ favour. The 
findings on these issues have not also been challenged on behalf 
of the respondents in this appeal. 


The findings on issues (3), (5), (6), (7), (8), (ro) were in favour 
of the respondents. 


In the result, the suit was dismissed with costs. The plain- 
tiffs have preferred this appeal, Mr. Gupta for the plaintiff appel- 
lant pressed the following points :— 


(1) That the administration of the estate of Robertson was 
.complete before the date of the mortgage and of the later tran- 
sactions, and that at these dates Mrs. Bredee could not act as 
executrix but only as a legatee. 


(2) Assuming that the administration was not complete and 
Mrs, Bredee could act as executrix virtue officii, she had no right to 
transfer more than her life-estate for the purposes mentioned in 
the documents. 


(3) That the purposes iecited in the documents were 
illusory. 


The findings of the learned Subordinate Judge that Narendra 
had no notice, actual or constructive, of any extravagance or 
waste on the part of Mrs. Bredee or that Narendra advanced 
moneys to her believing the recitals to be true were not disputed 
before us. 


It is not disputed that the effect of the Will (Ex. 4) and the 
Codicil, (Ex. 5,) was (1) to bequeath the household furniture,. gold 
and jewellery and other moveables in the Lillooh house and 
asum of Rs. 100 to the testator’s. wife Olivia Laure Robertson 
and sums of Rs. 106 each to a son and two daughters born of her 
and a further sum of Rs. roco to another daughter born of her 
should she remain a spinster up to the time of the testator’s death 
but to be reduced to Rs. 600 in case she marries ; 


(2) a life-estate in 19 and 20 Canal Street to Mrs. Bredee, 
with a remainder absolutely to his illegitimate children viz., the 


plaintiffs and a son named George Nathaniel Robertson ; 


(3) the rest and residue of the testator’s estate, of what nature 
or kind soever, including lands and houses, (if any), company’s 
papers, moneys in the testator’s possession at the time of his 


~~ 
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CIVIL, 


death and moneys that shall or may be due and payable to him 

1949. and all the household furniture, jewellery, moneys and other 
A.M. E. Catchick ™oveable properties or may be in the house in which Mrs. Bredee 
may be residing, absolutely to ber. 


pe On 13th November, 1898, Probate of the Will and Codicil 
set was granted by this Court. The list of assets annexed to the 
petition for probate shows that the ‘estate was valued at 
Rs. 37, 458 as. 5 pies 6 only and included large sums due to the 
testator at his death. No debts due by the testator were men- 
tioned. Paragraph (5) of the plaint states that the testator had 
no debts. Paragraph (9) of the written statement does not speci- 
fically traverse the allegation, But in paragraph (6) there isa 
general denial of all allegations in the plaint which are not 
expressly admitted. There is no evidence that the testator had 
no debts. The list of assets filed shows thata large sum was 
due to the testator from various people. Paragraph (6) of the 
plaint and paragraph (10) of the written statement would shew 
that Rs. 6500 was received from the purchaser Mr. A. P. Houghton, 
and it is likely that the sum was recived about 7th January, 1899, 
when the conveyance was executed. There is evidence whether 
the other dues from the persons named in the petition for probate 
were realised and if so, when. No inventory or account which 
was required to be filed under section 317 of the Indian Succes-. 
sion Act by the executrix has been produced. 


v. 
Sunderlal Daga. 


The testamentary expenses would be a fairly large sum. 
The pecuniary legacies which would be payable under the Will 
and the Codicil might come up to Rs. -zt900. The residuary 
estate was given to Mrs. Bredee. The executor Mr. Leslie and 
the executrix Mrs. Bredee were not, however, obliged to spend - 
all the receipts towards meeting the testamentary expenses and 
the pecuniary legacies. Mrs. Bredee required moneys for main- 
taing herself and her infant children. In these circumstances, 
it is difficult to draw the inference that. the estate was fully 
administered before the date of the mortgage and further 
charge. 

The observation of Kekewitch, J. in Za ve Timmis, Nixon v. 
Smith (1) to the effect that “There was no apparent obstacle in 
winding up the estate ina reasonable time, and I must assume 
that the executors did their duty” have no applications in the facts 
of the present case. 


(r) [1902] x Ch, 176, 


VoL. 8x,] HIGH COURT, 


In the case of John Agabeg Vertannes v. Tames Golder Robertson 
(1) on which reliance was placed by Mr. Gupta, the transactions 
which were in question, took place long after the death of the 
lestator and it was apparent that the administration must have been 
completed long ago. 


The first contention raised on behalf of the appellant must 
therefore be overruled. It follows that Mrs. Bredee could not 
be said to have no duty to perform as executrix and that she 
could act as such virtue officii at the relevant dates. 


The second contention proceeds on the above assumption. 
What is. contended for, is that the purposes mentioned in the 
relevant documents were not administrative purposes, and a trans- 
fer for such purposes was in excess of the powers of the executrix 
and could not pass the title to the estate. 


The first document is the mortgage-bond, Ex. A, dated oth 
August, 1901. It recites the purchase of 19 and 20 Canal Street 
* by the testator on 12th September, 1897, the title of Mrs, 
Bredee and of her illegitimate children including the plaintiffs 
to the disputed property ; under the Will and the Codicil, the 
grant of probate by the High Court on 13th November, 1898, 
and the sale of 20 Canal Street and of a part of rg Canal Street 
to A. P. Houghton in January 1899 for the consideration men- 
tioned, and the death of the co-executor joseph Leslie on 27th 
May, tgor, without leaving any funds for the administration of 
the estate. The deed then proceeds to state that the house and 
premises No. rg Canal Street “was in a very} bad state of repairs 
and was about to come down unless necessary repairs were given 
.to it” and the mortgagor as executrix “incurred debts to a large 
extent for the purpose of thoroughly repairing the said premises 
and for making substantial addition and alterations thereto.” The 
deed then goes on to state that as the debts have become press- 
ing, and there was no money in the hands of Mrs. Bredee, the 
executrix, the latter applied as such executrix of the sum of Rupees 
Six thousand upon a Security of the said house and premises 
No. 19 Canal Street” and “the said mortgagor for herself and as 
personal representative” of the said deceased testator granted, 
conveyed, transferred and assigned to the mortgagee, his heirs, 
“representatives and assigns the said house and premises No. 19 
Canal Street on the terms and conditions mentioned, the due 


(1) (1926) L. R. 541A, 276. 


263 


A. M. E, Catchick 
Ve 
Sunderlal Daga. 


Das, F, 


264 


` t 


Civil. 


1949. 
are 


A. M. E, Catchick 
ve 
Sunderlal Daga, 
Das, F. 


a 
' f 


THE CALCUTTA LAW JOURNAL. [VoL. 85. 


date of payment was fixed for 9th August, 1903. The recital of 
consideration shows'cash payment of the same. 


The deed of further charge, Ex. C, followed dhaut 3 months 
later and is dated 3rd December, 1901. It incorporates similar 
recitals and states that the loan taken under ihe deed of mort- 
gage, Ex. B, proved insufficient to pay the debts incurred by 
Mrs. Bredee for the purposes recited in Ex. B. The considera- 
tion is recited to have been paid in cash. 


The deed of release of equity of redemption by Mrs. Bredee, 
Ex. B, is dated 7th August, 1903. It contains recitals similar 
to those in the mortgage deed Ex. A, the consideration is 
Rs. 10937 as nil pies s, being the sum total of Rs. 7,769 as nil 
pies 5 due on the mortgage and further charge, Rs. 1,668 being 
the amount of principal and interest due ona promissory note 
dated 28th April, 1902, executed, by Mrs. Bredee, and Rs. 1500 
in cash. 


The learned Subordinate Judge held that the recitals in the 
deeds of mortgage and further charge had not been shewn to be 
untrue. As regards the deed of release the learned Subordinate 
Judge was of opinion that the plaintiff had not shown that the 
sum of. Rs. roo borrowed ona pronote was not taken for pur- 
poses other than administration. The learned Subordinate Judge 
held that all these transactions were entered into in due course 
of adminstration of the estate and were binding on the plaintiffs 
and their interests were affected thereby. 


In’ order to deal with the contentions raised on behalf of 
the appellant, we have to consider the extent of the power of 
disposal enjoyed by an executor at the relevant dates. The law . 
was at that date, contained in section 269 of the Indian Succes-. 
sion Act (X of 1896). The section, practically corresponds to 


` section 307 of the present Succession Act, XXXIX of 1925. In 


the present case, the Will and Codicil do not impose any restric- 
tion on the powers of the executors, The Act gives the executor 
powers at least as extensive as those enjoyed by executors in 
England before 1920: Geetaranee De v. Narendra Krishna 
De (1). l 

The principle that executors are vested with such large powers 
was stated by Lord Thurlow in Scott v. Tyler (2). i 


(1) (193271. L. R. 60 Calc. 394. 
(2) (1788) Dickens 712 (725). 


Von, 85.) HIGH COURT. 


“It is of great consequence that no rule should be laid down 
which may impede executors in their administration or render 
their disposition of the testator’s effects unsafe or uncertain to the 
purchaser, his title is complete by sale and delivery, what becomes 
of the price is of no concern to him”. 


The alienee from an executor who is acting as such has a right 
to infer that the latter is acting fairly. The fact that the alienation 
does not purport to be made for administrative purposes does 
not affect his title. The alienee is not bound to see to-> the appli- 
cation of the money. The immunity is however lost when 
the alienee has notice, actual or constructive, of the title of other 
persons and of the fact that the executrix acting in breach of 
trust, or the alienation is made for purposes which the executor 
has no power to do in the course of administration: Watkins v. 
Check (1). In Roper on Legacies (4th Edition) page 447, it is 
stated that the power of the executor does not extend to authorise 
him to sell or pledge the testator’s assets with a creditor of his 
own, so as to prevent the persons interested in the testator’s will, 
from following them, for the law seems to say as declared by 
Lord Kenyon “Let executors do their duty and let the authority 
cease when injustice begins.” 


The extent of the executors’ duty to inquire came up for consi- 
deration in the case of Sunil Kumar Kerr v, Sisir Kumar Kerr (2) 
where the facts were shortly these: One Thakurdas Kerr carried 
on business as booksellers and publishers under the name and style 
of R. Cambray & Co. He executed a will appointing his two sons as 
executors and directing them to carry on the business. The executors 
proved the will after the testator’s death. Taey later raised money 
ona mortgage. The mortgage bond did not shew that the money 
was In fact required for a new business to be started at Madras. 
The mortgagees sued upon the mortgage and obtains a final 
decree. Some of the sons of the executors brought a suit for 
construction of the will, for administration and for declaration 
that the mortgage decree was not binding on the estate as the 
mortgage was taken for starting a new business. The decree of 
dismissal of the suit was maintained by the Privy Council, their 
Lordships observing that the transferee was not bound to inquire 
beyond the will, on the ground that much of the usefulness 
of the statutory power conferred by section 307 on executors 


(1) (1825) 2 Sim. & St. 199. 
(2) (1939) L. R, 671. A. 192, 
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would be nullified if an extended duty of inquiry was imposed 


on parties dealing with executors. 


Tested in the light of the above principles the question which 
arises with regard to the mortgage and the further charge is 
whether the expenses of repairs and improvements are adminis- 
trative purposes for which executors can charge the estate. 

As already stated the transactions in question took place 
before the present Succession Act (XXXIX of 1925) came into 
force and are governed by t'e Indian Succession Act X of 1865. 
In the latter Act there was no section corresponding to section 
308 of Act XXXIX of' 1925 which defines the general powers of 
administration-possessed by. executors. 

The expenses incurred were for thorough repairs and subs- 
tantial additions and alterations. The property was bequeathed 
to the executrix Mrs. Bredee for life with a remainder to the plain- 
tiffs. Mr. Gupta first contends that in the absence of a covenant 
to repair contained ina Will ora deed of transfer the liability 
to pay for the same rests as between the tenant for life and the 
remainderman inthe former and the same rule applies to the 
case of improvements made by the life tenant. This may be 
conceded.: Rowland v. Ginneor (1), Re Black's Settled Estate (2). 


The further contention of Mr. Gupta that in administration 
of the estate, the executor hasto follow the above rule and can- 
not burden the remainder in any circumstances, cannot however, 
be accepted. 

An executor represents the estate and has, in ordinary course 
of management, power to effect necessary repairs and to effect 


. improvments which are reasonable and proper. For such 


purposes, be can charge the estate. 


In Marquiss’of Bute v. Ryder (3) where the trustees under the 
Will of the plaintiff's father employed a large annual surplus of 
income to the payment of improvements it was observed that “if 
they, the trustees, had raised the money by sale or mortgage, 
they would have charged the corpus of the estate, that they were 


_at.liberty to charge the estate cannot be disputed, but there is 


clear aathority for holding that inno case can the exercise by 
the trustees of their discretion affect, the rights of the parties 
inter se’. 

(1) (1887) 2 Ch. 503. 

(2) [1923] 2 Ch. 128, 

(3) (1884) L. R. a7 Ch D 196, 


VOL. 85.) HIGH COURT. 


The above case has been followed in Ouchterlony and Ouchter- 
lony (r). 


In Williams on Executors, rath Edition, Vol. I Part III 
Book I, P 582, the law is thus stated : 


“Personal representativ2s may for purposes of administration 
or during a minority of any beneficiary or the subsistence of any 
life-estate or until the period of distribution arises, effect certain 
authorised improvements upon any land vested in them as such.” 


In this state of the law, it is difficult to say that the alienee 
Narendra Nath Mukherjee was not entitled to advance the money 
for the purposes recited. 


There is nothing onthe record to shew that the alienee had 
any notice of the fact that the repairs or improvements were un- 
necessary or that the sums alleged to be required for the purpose 
were inflated, The burden rests upon the person impeaching the 
validity of the transaction to prove that the alienee had notice 
of the facts: Corser v. Cartwright (2). The plaintiffs have failed 
to discharge the burden in the’ present case. The mortgage and 
the deed of further charge are therefore binding on the plaintiff. 


Coming to the deed of release Ex B, a part of the considera- 
tion consists of the dues ona promissory note. There is no 
evidence as to purpose of the loan. The alienee was entitled to 
assume that it was duly incurred. Both as regards the sum and 
the additional cash consideration, the alienee could trust the 
person whom the testator had trusted and appointed as executrix, 
There is nothing to suggest that at the time the alienee had any 
notice that the money was borrowed for improper purposes. 


« If the moneys aforesaid had not been the subject of deed of 
release, different considerations might have arisen. ln that case, 
the lender who could have only stood in the shoes of the executor 
and rely on the latter’s indemnity, would be required to prove 
that the loan was taken for administrative purposes or bene- 
fit of the estate: Sts% Chandra Nandy v. Sudhir Krishna 
Banerjee (3). The position here is different, as the executrix 
acting as such, executed a deed of release for consideration 


(1) (1888) I. L, R. rı Mad, 360. 
(2) (1875) L. R. 7 H. L. 731. 
(3) (1931) I. L. R, 59 Cale. 216, 


267 


Crvin, 


1949. 
ww 
A, M. E. Catchick 
Y. 
Sunderla]l Daga. 
Das, J. 


THE CALCUTTA LAW JOURNAL. (VoL. 85. 
ieee as recited in the deed of release: Geetaranee Va Narendra Krishna 
1949. De (1). 
A, M. E. Catchick We accordingly hold that the de:d of release is also binding 
Sunderlal Daga, on the estate and passed the title of the plaintiff. 
Das, J Mr. Gupta also contended, as a subsidiary point, that the 
— assent of the executors to the plaintiffs legacy must be presumed 


from the fact that in the deed of mortgage, the executrix purported 
also to mortgage her life-estate. 


Reference was made to sections 332, 333, 335. Of the Indian 
Succession Act, and it was urged that assent of the executrix to the 
legacies should be informed. 


This question was not specifically put in issue. In Swn 
Kumar Kerr y. Sisir Kumar Kerr (2) their Lordships of the 
Judicial Committee were of opinion that the question of assent 
was one of fact, and did not allow the point to be raised at that 
stage. The assent required by the Act, may be given in fact or 
may be inferred, the inference being made where the executor 
has so acted as to involve as a matter of necessary inference, 
his having done so, The mere fact that an executor who is also 
a devisee, includes property of his own in the security or gives 
security for an originally unsecured advance is not sufficient to 
rebut the ordinary presumption that the money had been raised 
for administrative purposes: Garrow v. Griffith (3) Miles v, Durn- 
ford (4). 


It is therefore, not permissible to conclude from the bare fact 
that the executrix purported also to convey his life estate, that 
the assent had been given to the plaintiff’s legacies. 


This contention is also overruled. 


The third contention that the recitals are illusory remains 
to be discussed. i 


In the plaint, the plaintiff alleged that Mrs Bredee had joint 
business in horses with one Inglis Harvey. The allegation was 
denied in the written statement. ~The alleged deed of partnership 
is not signed by Mrs. Bredee and is undated. The only evidence 
is that of the plaintiff No. 1 who was at the time about 13 years 


(1) (1932) I. L. R. 60 Calc, 394, 
(2) (1939) L. R. 67 I. A, 102. 

(3) (1864) 11 Jur (N. S.) 6. 

(4) (1852) 2 De G. M. & G. 641. 


Vor. 85.] HIGH COURT, a69 


old: The transactions took place about 40 years ago. The ee 
plaintiff No. r is an interested witness. Corroborative evidence ` 1949. 


could have been produced but has not been produced. On the 4 M.E. Catchick 
evidence of plaintiff No. 1, the business continued till 1939. 
Persons who carried on the business or who were customers 
or.neighbours could have been examined. The quick march of side 
events affords room for suspicion. But on the evidence as a 
whole the conclusion does not follow that the moneys were 
borrowed for the alleged horse business The plaintiffs and 
their mother were on the plaintiffs’ evidence on good terms. The 


payment of consideration on the disputed transaction was not 
challenged. 


Ve 
Sunderlal Daga. 





The burden lay on the plaintiff to disprove the falsity of the 
recitals made in the old documents. 


In our opinion, the third contention . must also be 
negatived. 

The result, therefore, is that the appeal fails and must be 
dismissed. 


In the facts and circumstances of the case, we direct that the 
parties do bear their own costs in this appeal. 


S. C. Lahiri, J. »—I apree. 
s. Cı l Appeal dismissed, 
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CIVIL REVISION. 


Before Mr. Justice K. C, Das Gupta, 


SM. RAJLAKSHMI DASSI AND OTHERS 
v. 


BANAMALI SEN AND ANOTHER.* 


Jurisdiction—Deed of surrender executed at a place within jurisdiction of 
Original Side, High Court but registered at Sealdah—Suit for declara- 
tion that the deed is collusive and fraudulent filed in Munsif’s Court 
Sealdah—Munsif, if has jurisdiction—Appellate Court, if should 
remand a case to trial Court for decision on point of law only—Regis- 
tration of adeed, tf apart of cause of action—When the subject 
matter for which relief is sought is situate outside the jurisdiction ef 
the Sealdah Munsiff’s Court but other properties lie within it and both 
are covered by one deed, the Sealdah Court, if has jurisdiction to try 
the suit. 


By a deed, R surrendered her right to the compensation money lying 
in deposit with the President of the Calcutta Improvement Trust Tribunal 
and in certain immovyeable properties within the jurisdiction of the Sealdah 
Munsiff’s Court, in favour of her sons, The deed was executed ata place 
within ‘the jurisdiction of Original Side of Calcutta High Court but 
registered at Sealdah. A suit for a declaration that the above deed of 
surrender was collusive and fraudulent was filed by B in the Munsiff’s Court 
at Sealdah but the Maunsiff returned the plaint for presenting it to proper 
Court as he had no jurisdiction. On appeal the learned “Additional District 
Judge directed that the issue regarding jurisdiction should be decided after 
hearing the lawyers of the parties with regard to law on the point and 
remanded the case. In revision : 


Held that the Appellate Court has no justification to send back for 
the decision of the trial Court a question which is entirely a question of law 
and which could be decided by it. _ 


The registration of a document isa part of the cause of action and as 
the registration took place within the jurisdiction of the Sealdah Munsiff’s 
Court, the Munsiff of that Court had territorial jurisdiction to try this suit 
and the Munsiff’s order returning the plaint was wrong. 


*Civil Revision Case No, 1638 of 1948 against the order of the 1st 
Additional District Judge, 24 Parganas in Mis. Appeal No. 470 of 1948 
dated oth September, 1948, reversing the orders of the Munsiff, 2nd Court 
at Sealdah in Title Suit No. 336 of 1948, dated the 13thand 14th August, 
1948, and in the matter of ad-interim stay of all further proceedings pending 
the hearing of the Rule. 


VoL. 85.] HIGH COURT. 


As the plaintiff was only concerned according to his plaint with the 
effect of the deed of surrender on the compensation money lying in deposit 
in Calcutta, the mere fact that the deed covers some other properties lying 
within the jurisdiction of the Sealdah Munsiff’s Court does not confer upon 
it jurisdiction to try the suit. 


Hadjee Ismael Hadjee Hubeebv. Hadjee Mahomed Hadjee Joosub (1) 
and Nittala Acharyya v, Nittala Yellamma (2) distinguished. 


Petition under section 115 of the Code of Civil Procedure. 


Suit for declaration that the deed of surrender was a collusive 
and fraudulent document. 


The material facts are stated as above, 


Messrs. Bimala Charan Deb and Saroj Kumar Chatterjee for 
the Petitioner. 
Mr. Binoyendva Prasad Bagchi for the Opposite Party. 


The judgment of the court was as follows :-— 


K. C. Das Gupta, J.:—BanamaliSenand Manmatha Nath Sen, 
sons of late Bholanath Sen, instituted in the Second Court of the 
Munsif Sealdah suit for the declaration of a document of surrender 
by Rajlakshi Dasi in favour of her sons as collusive and fraudu- 
lent. It is not disputed before me that the deed was executed at 
a place, which is outside the jurisdiction of the court of the Munsif 
of Sealdah and within the jurisdiction of the Original Side of the 
Calcutta High Court. This was, however, registered at the 
Sealdah SuteRegistrar’s office which is within the jurisdiction of 
the court of the Munsiff, Sealdah. Itis stated that by this deed 
the mother surrendered her rights to a large sum of money 
awarded as compensation on the acquisition of land which was 
lying in deposit with the President of the Calcutta Improvement 
Trust Tribunal. It further appears that certain other immovable 
properties within the jurisdiction of the “Sealdah Munsiff’s Court 
were also surrendered by this document, The question whether 
the court had jurisdiction to try the suit came up for consideration 
of the court in connection with an application for temporary 
injunction. The learned Munsiff was of opinion that he had no 
jurisdiction to try the suit as the document had been executed 
and fraud, if any, practised, outside the limits of his territorial 
jurisdiction. Accordingly, he ordered the plaint to be returned 


(1) (1874) 21 W. R. 303. 
(2) A. J. R. [1923] Mad, 109. 
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to the learned Advocate for presentation before the proper 
court, 


Tne learned Additional ‘District Judge who heard the appeal 
from this decision of the learned Munsiff did not come to any 
conclusion himself on the question whether the Munsiff had 
jurisdiction to entertain the suit or not, but being of opinion that the 
Munsiff had not given proper opportunity to the parties and their 
lawyers to lead evidence and place law before him he set aside the 
order-of the learned Munsiff and directed that the learned Munsift 
would accept the plaint from the plaintiffs and have the suit 
restored to file and that after that he would proceed with the suit 
in accordance with law. He directed further that if the parties 
desired to have the issue of jurisdiction to be heard and decided 
first, they should be given that opportunity ; that the parties would 
be given opportunities to come ready with evidence and law on ' 


‘the point and that after hearing evidence on the point of jurisdic- 


tion and after hearing the learned lawyers of both the parties, 
the learned Munsiff should decide this issue regarding 
jurisdiction. ; 


It is for the revision of this order of the learned Additional 
District judge that the present application has been filed. 


I have no hesitation in coming to the conclusion that the 
learned Additional District Judge did not deal with the matter 
in the proper way. It was obviously the duty of the trial court 
to come toa decision on the question of jurisdiction as soon as 
the matter was raised before him and I do not think that the 
mere fact that’ a formal issue had not been framed could in any 
way interfere with the performance of the duty. Nor can I see 
why the learned Additional District Judge thought it necessary, 
that evidence should be gone into for the decision of the question. 
Evidence might have been necessary if there had been a dispute 
as to, say, either where the documeut was executed or where the 
document was registered or where the fraud was practised or the 
situation of the properties which were the subject matter of the 
deed. There being apparently no dispute on these matters, I 
think, the learned trial Court acted rightly, in proceeding to the 
decision of the question of jurisdiction at once. If the learned 
Additional District Judge is right in his opinion that the learned 
Munsiff suddenly called on the parties to argue this question 
and that they were not ready with what the learned Judge calls 
‘*Rulings” on questions. of law, that could not certainly justify 


VoL, 85.] HIGH COURT. 


- the learned Additional District Judge himself not deciding the 
matter. I can find no justification for the appellate Court to 
send back for the decision of the trial Court a question which 
is entirely a, question of law. Asa matter of fact, the learned 
Advocate for the opposite parties has not also tried to justify the 
course of conduct of the learned Additional District Judge and. 
he thinks that he should have had a decision on the question of 
jurisdiction in his favour. 

This would be sufficient ground for interfering with the order 
of the learned Additional District Judge. In deciding, however, 
what order should be passed in revision I thought it proper to 
come to a decision for myself on the question whether the learned 
Munsiff was right in his conclusion that he had no jurisdiction to 
_ try the suit. 


It is the common case of both sides that the Sealdah Munsif?s 
Court would have jurisdiction to try the suit only if the cause of 
action could be said to have arisen wholly or in part arisen with- 
in that jurisdiction. I agree with the learned Munsiff that part 
of the cause of action vizą the execution of the document and 
the practice of fraud arose, on the admitted case of the parties 
within the jurisdiction of the Original Side of the High Court of 
Calcutta and outside the jurisdiction of the Sealdah Munsiff’s 
Court. If that was all, the Munsiff’s decision would no doubt 
be right. There remains, however, the question whether the 
registration of the deed of surrender should be construed to be 
a part of the cause of action. I notice that the learned Munsiff 
as well as the Additional District Judge have expressed opinions 
that it did not matter where the registration took place. Iam 
unable to agree with this opinion. It seems to me clear that if 
the plaintiffs were to obtain any relief on their case in the plaint 
they could not do so without the proof that the document was 
registered. Unless the deed of surrender was registered it 
could not be put in evidence. If it could not be put in evidence 
it would really be ineffective against the plaintiffs and the 
plaintiffs could no be heard to say that their rights have been 
infringed. The registration of the deed was thus, in my opinion, 
surely a fact which if traversed the plaintiffs would have to establish 
before they could get any relief in the least. I hold, consequently, 
that the registration of deed was a part of the cause of action and 
inasmuch as the registration admittedly took place in the Sealdah 
Sub-Registrar’s office, it must be held in my opinion that part of the 
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is cause of action in this suit arose within the jurisdiction of the. 
* er) 
1949. Sealdah Munsiff’s Court. 
Sm, Por kenni This in my opinion is sufficient for the conclusion that the 


learned: Munsiff had territorial jurisdiction to entertain the suit, 
aes beyond his pecuniary jurisdiction a question which has not been 
Das Gupia, F, raised before me and need not be discussed. 


fu. 


Ve 
Banamali Sen; 


A point was sought to be made by the learned Advocate for 
the opposite party that even apart from the question of registration 
the fact that some of the properties which were covered by the 
deed of surrender wére situated within the jurisdiction of the 
Sealdah Munsiff’s Court would also give the jurisdiction to try the 
suit. He has relied on a decision of this Court in Hadjee Ismall 
Hadjee Hubeeb v, Hadjee Mahomed Hadjee Joosub (1). There was a 
suit to set aside a release alleged to have been executed in Calcutta 
under fraudulent representation made by one of the defendants 
and for an account and administration of, the estate of deceased 
Mohammedan who died intestate in Bombay where he left move- 
able andimmoveable properties. The Court had to consider 
whether the cause of action could be said to have arisen wholly 
in Calcutta. Sir Richard Couch, C. J. held that the cause of 
action would not be said to have arisen wholly in Calcutta inas- 
much as though the fraudulent representation which led to the 
execution of the release might have been made in Calcutta and 
the release might have been executed here the cause of action 
included also the effect of the release upon the plaintifi’s share 
of the property and the property being in Bombay this release 
would have its effect in Bombay and it must he held that the cause 
of action arose partly in Bombay, This decision was followed 
in Nittala Achayya v. Nitiala Yellamma (2). 


It is to be noticed that the ground of the decision that because 
some properties were situated in Bombay, part of the cause of 
action could be said to have arisen in Bombay was that the 
fraudulent document took effect against the plaintiff's interest in 
Bombay. In the present case, however, I find though the deed 
of surrender covers not only the properties which were acquired 
and for compensation money which was lying in deposit with the 
President of the Calcutta Improvement Trust Tribunal, but also 
certain properties which had not been acquired, yet the plaintiff 


(1) (1874) 21 W. R. 303. 
(2) (1922) A. I. R. [1993] Mad, 109, 
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was only concerned according to his plaint with the effect of 
this deed on the compensation money that was lying in deposit 
with the Calcutta Improvement Trust Tribunal. Clearly, therefore 
the fraudulent document took effect against the plaintiffs’ interest 
at the place where the money was lying in deposit i. e. in Calcutta. 
The principle laid down in the decision relied upon is therefore, 
of no assistance to the plaintiffs in the case. As, however my 
conclusion as indicated above is that the registration of the docu- 
ment is a part of the cause of action and the registration took 
place within-the -jurisdiction of the Sealdah Munsiff’s Court, the 
Munsiff of that Court had territorial Jurisdiction to try this suit 
and the Munsiff’s order returning the plaint was wrong. I, 
therefore, maintain the learned Additional District Judge’s order 
setting aside that part of the Munsiff’s order and direct that the 
Munsiff should proceed with the trial of the suit in accordance 
with law. The other part of the Judge’s order is set 
aside. 


This Rule is disposed of in these terms. I make no order 
as to cost.. 


S,‘ C. Rule disposed of on terms, 
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Before Mr. Justice A. N. Sen and Mr. Justice 
_K. C. Chunder, 


CRIMINAL, DWARIKA PROSAD AND OTHERS 
1950. | 
None! J. 

February, 3. i 


DR. B. K. ROYCHOUDHURY AND OTHERS.* 


Nuisance—Public nuisance—Code of Criminal Procedure (Act V of 1898) 
section 133—-Chapter X—Title of the Chapter if a "determining Factor 
regarding interpretations of sections in it—Section 133 Subsection (1) 
paragraph 3—“Community,’’ connotation of—Indian Penal Code (Act 
XLV of 1860) section '268—Definition of Public: nuisance-—**Public,” 
“in general” and “vicinity”, meanings of—Evidence of witnesses that 
a particutar noise constitutes a public nuisance, if admissible—“ Noise 
of the machine constitutes a nuisance to the residents of the building 
whose fiats are adjacent to the place’’—Finding of si Saeed tf cons- 
tiiutes a public nuisance. 


The title of a chapter in a Code’ isnot a determining factor regarding 

the interpretation of the prOvisions of a section in it but the title certainly 

- throws considerable light upon the meaning of the section and where not 

.inconsistent with it the presumption is that the title correctly described 
the object of the provisions of the chapter. 


The word “community” in paragraph 3 subsection (1) of section 133 
of the Criminal Procedure Code does not mean residents of a particular house 
but means the public at large or the residents of an entire locality. 


The words ‘“‘public,” ‘fin general” and ‘‘vicinity” in the definition of 
public nuisance in section 268 of the Indian Penal Code clearly indicate 
that there can be no public nuisance unless the general public of the localty 
is affected by the nuisance. 


The evidence of some witnesses that the noise of machine constituted 
a public nuisance is in reality evidence of opinion and as such is not 
admissible, 


The finding by the magistrate “that the working of this machine at 
night in a congested area does constitute a nuisance to the residents of the 
building whose flats are adjacent to the place where the machine is running” 
is clearly not a finding that a public nuisance exists. 


*Criminal Revision No, 1106 of 1949, against the order passed in pro» 
ceedings under section 133 of the Code of Criminal Procedure by the Sub- 
Divisional Magistrate of Asansol, 


« Cad 
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Petition by the 2nd party under section 439 of the Code of 
Criminal Procedure. | 


Proceedings under section 133 of the Code of Criminal Pro- 
cedure against the 2nd party. 


The material facts will appear from the judgment. 


Messrs. S. S. Mukherji and Priti Bhusan Barman for the 
Petitionérs. 


Messrs, N. K. Sen and J. M Banerjee for the State. 
Mr. Chintaharan Roy for the Opposite Party. 


The following judgments were delivered :— 


A. N. Sen, J. :—This Rule was obtained by the petitioners 
against whom an order has been passed in proceedings under 
section 133 of the Code of Criminal Procedure by the Sub- 
Divisional Magistrate of Asansol directing the petitioners to 
refrain from working in icecream-making machine between the 
hours of rr P.M. and 5 A.M. 


The case against the petitioners briefly is as follows :—The 
petitioners have a shop in certain premises where they make 
ice-cream. The ice-cream is made ina refrigerator. It is said 
that the noise created by the‘working of the refrigerator consti- 
tutes a public nuisance. The defence taken is that the noise 
made is not a public nuisance. The learned Magistrate, as I 
have stated before, has passed an order restraining the petitioners 
form working this machine for acertain period. A motion was 
taken from this order to the Sessions Judge and he has con- 
firmed it, 


The first point raised by the learned Advocate appearing for 
the petitioners is that the alleged nuisance, if it be a nuisance 
at all, is not a public nuisance and therefore proceedings under 
section 133 of -the Code of Criminal Procedure to abate the 
nuisance are not permissible. His contention is that proceedings 
under section 133 of the Code of Criminal Procedure relate . to 
public nuisance and not to a private nuisance. Next, he points 
out that. the finding of the learned Magistrate is not sufficient 
to show that the petitioners are creating a public nuisance. 


Learned Advocate appearing for the State contends that the 
evidence discloses that a number of persons occupying the other 
portion of the premises where ‘this’ business is carried on are 
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‘ disturbed by the noise and that therefore the court below was right 
in holding that there was a public nuisance. 


In our opinion the contention urged on behalf of the petitioners 
must prevail. Section 133 of the Code of Criminal Procedure 
appears in Chapter X of that Code which is entitled ‘Public 
Nuisances”. We realise that the title of a Chapter is not a deter- 
mining factor regarding the interpretation of the provisions of a 
section in the Chapter but the title certainly throws considerable 
light upon the meaning of the section and where it is not inconsis- 
tent with the section one should présume that the title correctly 
degcribed the object of the provisions of the Chapter. As we 
have said before the Chapter is headed “Public Nuisance”. Sec- 
tion 133 deals with various matters which constitute public 
nuisance within the legal meaning of that term. We are con- 
cerned in this case with paragraph 3 of sub-section (1) of 
section 133 of the Code of Criminal Procedure which is as 
follows :— 

“that the conduct of any trade or occupation, or the keeping 
of any goods or merchandise, is injurious to the health or physical 
comfort of the community, and that in cosequence such trade 
or occupation should be prohibited or regulated or such goods 
or merchandise should be removed or the keeping thereof regu- 


lated, or”. ° 

It is quite clear from this paragraph that the section aims at 
preventing any conduct which would be injurious to the health 
or physical comfort of the community. The word ‘commuuity’ 
is used and that word hasa definite meaning. The word ‘com- 
munity’ cannot be taken to mean residents of a particular house. 
Community means something wider than that. It means the 
public at large or the residents of an entire locality. Ifwe look 
at section 268 of the Indian Penal Code we find the definition 
of ‘public nuisance’. It defines ‘public nuisance’ as an act or 
illegal omission which causes any common injury, danger or 
nuisance to the pud/tc or to the people in general who dwell or 
occupy property in the vicinity. The words “public” “in general” 
and “vicinity” clearly indicate that there can be no public 
nuisance unless the general public of the localiry is affected by 
the nuisance. Inthis case there is really no evidence to show 
that any body was affected by the sound of this machine except 
some persons living in the same house. The evidence of some 
witnesses that the noise constituted a public nuisance is really 
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evidence of opinion and as such is not admissible. We find 
further that the learned Magistrate in the last paragraph of his 
judgment does not find that the persons in general of the locality 


have been affected by the sound emanating from the machine. 
This is what he says : 


“Taking all these various fects into consideration together 
with the impression I got when I made a local inspection I am 
of the opinion that the working of this ice-cream making machine 
at night ina congested area does constitute a nuisance to the 
residents of the building whose flats are adjacent to the place 
where the machine is running and hence order that the orders 
passed by the learned Magistrate under section 133 Criminal 
Procedure Code on zoth April, 1949, be made absolute with this 
exception that the second party should be restrained from working 
the machine after the hours of 11 P.M. till 5 a.m. Let my orders 
stand”. 


He finds that the noise constitutes a nuisance to the residents 
of the building whose flats are adjacent to the place where the 
machine is running: He docs not even find that the noise of 
the machine constitutes a nuisance to all the residents of. the 
building. He says that it constitutes a nuisance to the residents 
of the building whose flats are adjacent to the place where the 
machine is running. Now, a finding of this description is clearly 
not a finding that a public nuisance exists, 


In these circumstances we are of opinion that section 133 of 
the Code of Criminal Procedure has no application and that the 
order of the learned Magistrate is bad. 


We accordingly set aside the order and make the Rule 
absolute. _ 


Chunder, J. :—I agree. 


S. C. = Rule made absolute. 
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: | ORIGINAL CIVIL. 


Before: Mr. Justice P. B. Mukhariji. 


Cin. WILLIAMS HAROLD GIBBS 
1950. | D.. 
a DEVA PROSAD ROY.* 


Decree against Administrator-ad-litem, form of—Power of Administrator-ad- 
litem—Object of appointment of Administrator-ad-litem under section 
251 of the Indian Succession Act (XXXIX of 1925)—Distinction between 


Administrator-pendente-lite and _Administrator-ad-litem. 


The power of the Administrator-ad-litem is limited for the purpose of. 
representing the deceased in the suit until a final decree is made therein and 
carried into complete execution. 


The Administrator-pendente-lite has the estate vested in him but no 
estate vests in an Administrator-ad-litem. 


Rationally the appointment of an Administrator-ad-litem is to enable 
the Court to make a decree in respect of a person who is dead so that the 
decree may be binding on his estate. It is a matter of convenience and 
procedure and when the claim against the estate is about to be barred by 
the laws of limitation, it has also a matter of necessity, 


Suit on a promissory note. 


The material facts will appear from the judgment. 
Mr. S. C. Sen for the Rlaintiff.. 
My, D. K. Sen for the Defendant, Administrator-ad-litem. 


The judgment of the Court was as follows : 

March, 17. P. B. Mukharji, J. :—In this suit I delivered a judgment on 
oan the 13th May, r949. It was a suit by the plaintiff for the recovery 
of the sum of Rs. 15,000 due on a promissory note executed. by 
one John Aloysins Doyle deceased. The defendant in this suit 
is the Administrator-ad-litem. I gave judgment for the amount 
elaimed and directed that the decree should be in the usual form 

against the Administratoread-litem. 


The matter has now come up before me. The question is what . 
will be the form of the decree. It is rather surprising to find 
that we have not got any form of any decree made against the 


*Liquidated Claim (Suit No, 1224 of 1947), 
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Administrator-ad-litem. Learned counsels on either side, both for 
the plaintiff and for the Administrator-ad-litem inform me that 
they have made a wide-spread search in the different offices of 
this Court to find any old decree made against the Administrator- 
ad-litem but all that search has proved unavailing and there is no 
form available to act as guide or as precedent. I have therefore 
been asked by both Mr. Samar Sen, counsel appearing for the 
plaintiff and Mr. Dilip Sen, counsel appearing for the defendant 
Administrator-ad-litem to lay down a form for the guidance of 
the profession and the Decree Department. I venture to do 
that having heard very exhaustive arguments of learned counsel on 
either side. 


The defendant Deva Prosad Roy a solicitor of this Court was 
appointed Administrator-ad-litem on the r1th February, 1947. 
That appointment was made under section 251 of the Succession 
Act. It was naturally, a grant to an Administrator-ad-litem for 
the purposes of the suit. It is quite clear that the power of 
the Administrator-ad-litem is limited for the purpose of represent- 
ing the deceased in the suit until a final decree is made therein 
and carried into complete execution. The order of the ıırth 
February, 1947 is in these terms : 


“Letters of Administration-ad-litem of the property and credits 
of John Aloysins Doyle............as appears from the petition filed 
herein died at Bangalore on the twenty first day of September in 
the year one thousand nine hundred and forty-five were granted 
to Deva Prosad Roy, solicitor of No:83- Hastings Street, Calcutta 
as the nominee of Williams Harold Gibbs of Momohani in the 
Dooars but at present residing at No. 13/1, Sudder Street in the 
town of Calcutta, a creditor, of the said deceased (with effect 
within the Province of Bengal) limited for the purpose of represent- 
ing the said deceased in the suit to be commenced by the said 
Williams Harold Gibbs, until the final decree or order shall be 
made therein and the same is carried into execution but no further 
or otherwise or in any other matter whatsoever.” 


This is the usual form in which the grant is made to an 
Administrator-ad-litem. 


In my opinion, the object of the appointment of the Adminis- 
trator-ad-litem under section 25¢ of the Succession Act is only 
to secure representation of the deceased in a suit in which the 
representative is a necessary party. The Administrator-ad-litem 
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becomes a party to such suit and his only function or duty is 
to represent the interest of the ‘estate in the suit. His position 
is not to be confused with that of an Administrator-pendente-lite. 
An Administrator-pendente-lite has the: estate vested in him but 
no estate vests in an Administrator-ad-litem. The reason for 
appointing an Administrator-ad-litem also makes the position 
clear. Such limited administration for the purpose of the suit is 
granted when there is no one to represent the estate of the 
deceased and yet it is necessary to have a decree against the 
estate, as for instance when the claim against the estate is about 
to be barred by limitation. 


Where there is of course an executor or a general Administrator 
no Administrator-ad-litem can be appointed because there “is 


already some one representing the estate and he would be the 


person to represent the estate in the suit also. Indeed the 
Administrator-ad-litem is appointed only in such case where the 
only purpose of the appointment is to represent the deceased in 
the suit, in which any right, adverse or otherwise affecting the 
estate is set up and where no question of Administration is 
involved. If anything relating to a claim in a suit involves 
administration of the estate of the deceased then a general 
Administrator should represent the estate for the purpose of 
such suit. 


As the Administrator-ad-litem can represent the estate for the 
purpose of the suit, a decree made in that suit against him binds 
all persons entitled to the estate, even though they were not any 
party to the suit. It is clearly understood that the Administratore 
ad-litem has no power to administer the estate and indeed as I 
have said no part of the estate of the deceased vests in him. 
Money out of the estate cannot be paid out of Court to the 
Administrator-ad-litem. The only relevant authority that I need 
notice is Dowdeswell v. Dowdeswell (1). Cotton, L: J., at p. 304, 
of that report observes as follows :— 


“I consider it well established, that where you want an adminis- 
tration of an estate you must have, not a mere limited adminis- 
trator, but a general administrator, that is to say, a person 
constituted by the proper authorities for tbe purposes of collec- 
ting and dealing with the assets; and the distinction is obvious 
between a case of administration and a case where in the suit 


(1) (1878) 9 Ch. D. 294. 
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the plaintiff simply wishes to establish that he has a claim against 
a person who is dead for the purpose of defending the estate. 
In that case a limited administrator is sufficient because the suit 
involves no kind of administration but simply the decision of 
the question whether or not the plaintiff has or has not a 
good claim against the estate of the deceased. That is a distinction 
which has been constantly observed and frequently laid down.” 

Rationally the appointment of an Administrator-ad-litem is 
to enable the Court to make a decree in respect of a person who 
is dead so that the decree may be binding on his estate, It is 
a matter of convenience and procedure and when the claim against 
the estate is about to be barred. by limitation, itis also a matter 
of necessity. That is how it is put in Williams’ Executors & 
Administrators, rath Edition Vol. r, #, 370. In Daniels Chancery 
Forms & Practice, the practice or forms prescribe no precedent 
for a decree against Administrator-ad-litem which can be helpful 
in the matter. The reason may be due to the procedure followed 
now in England where Administrator-ad litem’ is hardly ever 
necessary, Under Order 16 Rule 46 of the Rules of the Supreme 
Court, the procedure laid down is different from the procedure 
that we follow now in India. Order 16 Rule 46 provides as 
follows :— 

“If in any case or matter or other proceeding it shall appear 
to the Court ora Judge that any deceased person who was in- 
terested in the matter in question has no legal personal represen- 
tative, the Court or Judge may proceed in the absence of any 
person representing the estate of the deceased person or may 
appoint some person to represent his estate for allthe purposes 
of the cause, matter or other proceeding on such notice to such 
persons (ifany) as the Court or Judge shall think fit either 
specially or generally by public advertisement and the order so 
made and any order consequent thereon shall bind the estate of 
the deceased person in the same manner in every respect as if 
a duly constituted legal personal representative of the deceased 
had been made a party to the cause, matter or the proceeding.” 

There is no authority of a similar proceeding being available 
to any Court in India. ` 

It appears to me that similar or like provision asin Order 16 
Rule 46 of the Rules of the Suprene Court London should be 
made in our Civil Procedure Code to prevent inconvenience to 
Persons who may have claims to prosecute in court in which the 
representative of the estate of a deceased person isa necessary 
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party. The attention of the legislature is therefore drawn to this 
question. 

The form of the decree that the office has drawn has been 
placed before me and it directs the administrator-ad-litem to pay 
the decretal amount and costs to the plaintiff. In the light of 
the observations I have made, the decree should not be drawn 
upina that form. No part of the estate of the deceased vests 
in the administrator-ad-litem and he cannot obviously pay OF 
satisfy the decree drawn in that form, and the decree should not 
be drawn in a manner that becomes executable against him. If 
plaintiff discovers any estate of the deceased in future then either 
he must appoint administrator for such estate and then take 
proceedings against him for realisation of this decree, or proceed 
against a person who is in possession of such estate on the basis of 
this decree. I consider the proper form should be as follows : 

“Tt is ordered and decreed that the estate of John Aloysins 
Doyle deceased in the plaint in this suit named (hereinafter 
referred to as the said deceased) do pay to the plaintiff the sum 
of Rs. rs,oco and do also pay to the plaintiff his costs of this 
suit as also the costs to be paid tothe defendant as hereinafter 
directed after the same shall have been paid with interest thereon 
at the rate aforesaid from the date of payment until realization 
(to be taxed by the Taxing Officer of this court as of a defended 
suit so far as the same is applicable) with interest thereon at the 
rate of 6 per cent from the date of taxation until realization and 
it is further ordered and decreed that the plaintiff do pay to the 
defendant his costs as administrator-ad-litem to the estate of the 
said deceased (to be also taxed by the said Taxing Officer as 
between attorney and client asa defended suit so far as the same 
is applicable) with interest thereon at the rate aforesaid from the 
date of taxation until realisation.” 

Counsel for the administrator asks me that his client should 
be discharged as he is no longer able to act as administrator-ad- 
litem. He had authority to act under the Letters until execution. 
As the plaintiffs counsel agrees to the administrator being dis- 
charged there will be a further direction im the decree that the 
defendant is discharged from acting any further as Administrator- 
ad-litem. 

Messrs. Dutt & Sen: Solicitors for the Plaintiff. 

Messrs. 4. P. Roy & Co : Solicitors for the Defendant. 

g, K R C , Form of the decree against 
administrator-ad-istem settled, 
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West Bengal Premises Rent Control (Temporary Provisions) Act (XVII of 


1950); Section 18, construction of—“Tenant’, if includes “ex-tenant’’?— ` 


Section 3 (11) of the Rent Act, 1950—‘Rent”’, if includes ‘mesne 
profits’—Construction of a statute—Sections 12(1), (2), (3) of the Rent 
Act,-1948 discussed—A tenant whose tenancy has been ipso facto deter- 
mined under the section 12:(3) of 1948 Act, whether comes under the 
definition of “tenant” under 1950 Act. 


In an application by the defendant under section 18 (1) of the West 
Bengal Premises Rent Control (Temporary Provisions) Act 1950, for an 
Order that the decree for possession passed in the suit be vacated and for 
leave to pay in arrears of rent within the time to be fixed by the - ourt 
and for other reliefs. The decree for possession was passed by Mr. Justice 
Sirkar on the ground of ipso facto determination of tenancy for non-payment 
of rent for three consecutive months under section 12(3) of W. B. Rent 
Control Act, 1948. 


Question arose whether the word ‘‘tenant” in section 18 of the present 
Act includes a person whose tenancy has been iso facto determined under 
the 1948 Act. 


Held—(i) An Act must receive neither a strict nor a beneficial construc- 
tion. It must receive a reasonable construction and the approach of the 
Court must be’ to give a construetion which will produce a workable 
system, 


(ii) Section 18 of the West Bengal Premises Rent Act, 1950 intended 
to give relief to persons who are ex-tenants, 


(iii) A person whose tenancy has been if/so facto determined by non- 
payment of rent under the provisions of 1948 Act is an ex-tenant, and 
therefore comes under the defination of tenants under the new Act of 
1950. 


(iv) A decree for ejectment passed because of the default in payment of 

rent for three consecutive months under the 1948 Act can however be strictly 
described as a decree passed on the ground of default in payment of arrears 
of rent. 


Manik Lal Dutta v, S. Dabiruddin Ahmed (1) dissented from. 


*Original Side Suit No. 3028 of 1949. ` > 
(1) (1950) 85 C. L. J. 242. 
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`- Application by the tenant Defendant, Satyanarain “Harit for 
vacating a decree for ejectment obtained by the Plaintiff. 


The material facts will appear from the judgment. 

‘Mr. E. R. Meyer with Mr. A. C. Bhabra for the Applicant, 
Mr. A. K. Sen with Mr. S. Roy for the Respondent, 

The judgment of the Court was delivered by 


R. S. Bachawat, J. :—This is an application by the defendant 
under section 18(1) of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, r950 for an order that the decree 
passed in this suit be vacated and for leave to pay in arrears of 
rent within the time to be fixed by the Court and for other 


reliefs. 


The defendant was a tenant of the plaintiff in respect of 
shop roon and a store room at Premises No. t14/1 Cotton 


Street. 


In August, 1949, the plaintiff instituted this suit for ejectment of 
the defendant from these rooms, for recovery of arrears of rent, 
taxes, electric charges and for other reliefs. He alleged, firstly, 
that there was default in payment cf rent for three consecutive 
months and therefore the tenancy stood “dso facto’ terminated 
and he also alleged that the tenancy as to one room has been 
forfeited on account of certain breaches of the covenant. 


The suit was tried before Mr. Justice Sirkar. He held, firstly 
that there was default in payment of rent for three consecutive 
months and therefore the tenancy stood éso facto determined. 
He also held that no relief could be granted on. the basis of 
forfeiture inasmuch as due notice under section 114 (a) of the 
Transfer of Property Act had not been served. On the basis of 
this finding, on the 21st March, 1950. His Lordship passed a 
decree for possession and he also passed a decree for arrears of 
rent and taxes and for mesne profits and certain directions as to 
payment of monies deposited by the defendant with his attorney, 
Mr. B. M. Bagaria, was also given, On that very day Mr. Bagaria 
paid over to the plaintiff the sum of Rs. 1382 which was lying 


deposited with him. 


On the 31st of March, 1950, the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950 (which I will refer to 
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as the present Act) came into force. On the 24th of April, 1950, 
this notice of motion was taken out. 


The matters to be determined on this application relate mostly 
to the construction of section 18 of the present Act. That section 
reads as follows :— 


“8 (1) Where any decree for recovery of possession of any 
premises has been made on the ground of default in payment of 
arrears of rent under the provisions of the West Bengal Premises 
Rent Control (Temporary Provisions) Act, 1948, but the posses- 
sion of such premises has not been recovered from the tenant, 
the tenant may apply to the ‘trial court’ within sixty days of the 
coming into force of this Act for vacating the decree for ejectment 
against him and within such period no order for delivery of 
possession shall be made by any Court, nor if an application is 
made by the tenant under this sub-section till the application 
has been dismissed under sub-section (4). 


(2) The Court shall, as early as may be, serve notice of the 
application on the landiord and after hearing the parties if the 
landlord appears, determine the amount of rent which would 
have been payable by the tenant and would be in arrears, if the 
tenancy continued unbroken upto and including the month in 
which the order stated hereafter is to be made, and order the 
tenant to pay the said amount as also the amount of interest on 
such arrears of rent calculated at the rate of nine and three- 
eighths per centum per annum together with such costs, if any, 
as may be adjudged to the landlord, within such time, not 
later than forty days, from the date of the order, as the Court 
may fix. 


(3) If the tenant pays the said sum within the time fixed, the 
Court shall vacate the decree for ejectment with all consequen- 
tial orders, and the tenancy shall continue as if it never 
terminated. 


(4) On failure of the tenant to make the payment within time 
his application shall be dismissed with such costs as the Court 
may award to the landlord. 


(5) If at the date when this Act comes into force, a suit for 
ejectment of a tenant is pending whether in trial court or in court 
of first or second appeal in which no decree for ejectment would 
be passed except on the ground of default in payment of arrears 
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ae of rent under the provisions of the West Bengal Premises Kent 
1950. Control (Temporary Provisions) Act, 1948, the Court shall exercise 
Sm. Nanda the powers of granting relief against ejectment given by section 14 
Rani Dassi of this Act following the provisions and procedure of that section, 


Y. 
Satyanarayan Harit, as far as may be necessary, and for the said purpose shall make 
Bachawat, J. such order for amendment of pleadings, production of evidence, 
== remand, payment of costs as may be necessary or just. 


Under the section, application is to be made to the trial court. 
Ordinarily the application should have been made before Mr. 
Justice Sirkar who tried the suit. With the leave of His 
Lordship and by the consent of the parties I ‘have tried this 
motion. l 


Counsel for the respondent contended that the application was 
not maintainable inasmuch as under this section notice of the 
application has to be issued by the Court and that no such notice 
has been issued. Itis true that only a notice of motion has been 
taken out and no notice has been served by the Court. It is 
however the duty of the Court to serve the notice as required 
by the Act and therefore I proposed to adjourn the application 
in order to enable the Court to serve the notice. The respon- 
dent’s counsel thereupon expressly abandoned this objection 
and requested me to proceed with the application on the 
footing that the notice as required by the section has been 
served. 


An application for rescission or variation of a decree for posses- 
sion of any premises passed before the present Act is maintain- 
able only if the following conditions are satisfied :— 


(a) The applicant is the tenant against whom a decree for . 
ejectment has been passed. 


(b) The decree was passed on the ground of default of payment 
of arrears of rent under the provisions of the West Bengal 
Premises Rent Control (Temporary Provisions) Act, 1948 (which 
I will hereafter refer to as the 1948 Act). 


(c) Possession of the premises has not been recovered from 
the tenant. | 

(d) The application is made to the trial court within sixty days 
from the 3rst March, 1950 when the present Act came into 
force. 


Jt is not disputed that conditions (c) and (d) have been satisfied 


. VOL. 85.) HIGH COURT. 


in this case. It is however disputed that conditions (a) and 
(b) have been satisfied. 


It is contended by Mr, A. K. Sen appearing on behalf of the 
respondent decree-holder that the applicant is not a tenant within 
the meaning of this section. 


Landlord and tenant are defined in section 2 (4) and 2 (11) 
which are as follows :— 


‘'2(4) “landlord” means any person who for the time being is 
receiving the rent of any premises from the tenant thereof and 
includes any person who is entitled to bring suit for such 
rent. 


“2(11) “tenant” means any person by whom rent is, or but for 
a special contract would be, payable for any premises, and 
includes any person who is liable to be sued by the landlord 
for rent.” 


This definition is contrasted with the definition of “tenant” 
given in the Calcutta House Rent Control Order, 1943, Sec. 2(5), 
the Calcutta Rent Ordinance 1946, Sec. 2(8) and the West Bengal 
Premises Rent Control Act, 1948, Sec. 2(11). In all these Acts 
the definition of the tenant expressly included a person con- 
tinuing in possession after the termination of the tenancy in 
his favour. 


Mr. A. K. Sen contends that — 


(a) the narrow definition in the present Act was adopted by 
the legislature deliberately and consciously with a view to exclude 
a person continuing in possession after the termination of the 
tenancy in his favour ; 


(b) the applicant is not liable to pay or to be sued for rent. 
Rent is a word of technical import and does not include 
mesne projits, The definition in section 2(11) of the present Act 
connotes a present and continuing liability to pay rent. 


(c) Even if a person, whose tenancy has been determined by 
any Of the modes mentioned in section rr: of the Transfer of 
Property Act, is held to be a tenant, the person whose tenancy 
has been ifso facto determined by virtu: of the provisions of 
sections 12(3) of the 1948 Act cannot be held to be a tenant. 
Such person iş not a statutory tenant and is a mere trespasser, 
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(d) The vested rights of the respondent-landlords cannot be 
affected except by clear words or by necessary implication. 


In my judgment the Act must receive neither a strict nor a 
beneficial construction. It must receive a reasonable construction 
and the approach of the Court must be to give a construction 
which will produce a workable system. The Act is intended 
to affect the vested rights of the landlord and to give relief to 
the tenant. The words in the act must be construed so far a3 
they reasonably admit so as to secure that the relief contemplated 
by the statute shall not be denied to the class intended to be 
relieved. 


In my judgment section 18 of the Act is intended to give relief 
to persons who are ex-tenants. If a person is still a tenant, 
he does not need the protection of the Act. He is entitled to 
continue in occupation by virtue of the tenancy agreement. | 


It is obvious that sub-sections (1), (2), (3) and (4) of section 18 
was intended to give relief to a person who having been a tenant 
asked for rescission of the decree for ejectment although he no 
longer is a tenant at the time when. he makes the application. 
An ex-tenant ora person whose tenancy has been broken and 
determined is entitled to move the Court for relief under the 
section. Sub-section (1) shows that this section can be invoked 
only after the decree for ejectment has already been passed. 
There can be no decree for ejectment unless the tenancy has been 
determined. Subesections (2) and (3) show that the tenancy has 
already been broken and/or determined. The Court is to deter- 
mine the arrears of rent as if the tenancy continued unbroken 
after the date of the order to be passed under the section. If 
the tenant pays the amount which he is directed to pay by the 
Court, the decree is to be vacated arid the tenancy is to continue 
as ifit never terminated, 


The phraseology used in the Rent .Control Acts are neither 
exact nor accurate. In such Acts the words ‘landlord’ and ‘tenant’ 
and ‘rent’ are often used so as to include ex landlord and ex-tenant 
and mesne profits payable by ex-tenant. These words are often 
used in that special and peculiar sense and haye no narrow 
technical meaning. Suits by ex-landlords against ex-tenants are 
often in such Acts described as suits by landlord ‘against tenant 
and a decree passed in such suit is often described as a decree 
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passed against a tenant:. Indeed they are so described in many Cvit, 
sections such as sections 16 and 18 of the present Act. Ifa 1950. 
strict meaning is given to these words, these sections would be Sm. Nanda 
meaningless. Both the subject and the context show that these Rani Sas 


words have been in these sections in that special ane peculiar Satyanarayan Harit, © 
sense. Bachawat, J. 


In several Rent Control Acts where a narrow definition of 
tenant was given, the word ‘tenant was construed so as to include 
ex-tenant. The Calcutta Rent Act 1920 defined “tenant’ as 
meaning any person by whom or on whose account rent is pay- 
able. The word ‘tenant’ in that Act was construed so as to 
include ex-tenant. Karnani Industrial Bank v. Satya Niranjan 
Shaw (1). The same Act was under consideration in Bithaldas 
Chandak v. Lal Behari Dutt (a), where Mr. Justice Rankin 
summarily rejected the contention that the word ‘rent’ is used 
in a narrow technical sense. These cases referred to and relied 
on kemon v. City of London Real Property Co. (3) a decision 
under the Increase of Rent and Mortgage Restriction Act, 
1920. A similar construction of the word ‘tenant’ was given in 
Sukumari Devi v. Rajdhari Pandey (4) where the Bengal Non-Agri- 
cultural Tenancy (Temporary Provisions) Act, 1940 was under 
consideration. 


The contention that the legisiature intended to make a 
conscious and deliberate departure from the old definition and 
: intended to exclude an extenant is without substance. If such 
intention is attributed to the legislature, working. .effect cannot be 
given to the Act and many of these sections would be dead 
letters. The legislature may well have thought that the express 
inclusion of ex-tenants in the definition of the 1948 Act was 
superfluous and likely to lead to confusion. The definition of 
landlord in the 1948 Act did not expressly include ex-landlord, 
yet there is no doubt that the Act used the word ‘landlord’ to 
include an ex-landlord. . Rent was not defined but there was no 
doubt that the word was used so as to include ‘mesne profits. The 
express inclusion of ex-tenants in the definition. of ‘tenant? and 
the non-inclusion of, ex-landlord and mesne profits in “landlord? 


(1) (1928) L. R. 551. A. 344. 
_(2) (1921) 25.C. W. N. 967. 

(3) [1921]: Q. B. 49. 

(4) (1941) 46 C. W. N. 174. 
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and rent was likely to lead to confusion, In the Calcutta Rent 
Ordinance 1946, the definition of tenant was identical with that 
given in the 1948 Act. A Bench of this court was of the view 
that the express inclusion of ex-tenant in tbe definition was 
superfluous. Mitter and Akram, J.J. in the case of Keskad 
Mitter vy. Mr. P. Ghosh (x1) observed as follows :— ) 


“The word ‘tenant? has been used in the Ordinance in a 
special sense. Even apart from the definition of the word 
‘tenant’? which was introduced by an amendment on the 19th 
May, 1944, a person whose tenancy had expired by efflux of time 
or whose tenancy had been determined by a notice to quit 
or on forfeiture would still be regarded as a tenant within 
the meaning of the Ordinance. The word ‘rent’ used in sub- 
paragraphs (1) and (4) of paragraph 9 and in paragraph ro have 
therefore a special meaning. It refers to the amount which 
would have been payable periodically—by the month, quarter 
or year—as if the tenancy was still continuing.” 


It is true that a change in language may imply a change of 
intention. But the presumption of change of intention is not 
of very great weight in any statute and particularly in statutes 
of the type under consideration which are notoriously ill- 
drafted. In this connection I will refer to the observation in 
Maxwell’s Interpretation of Statutes, Eighth Edition at page a80 
and 282, 


“But just as the presumption that the same meaning is intended - 


for the same expression in every part of an Act is, as we have 
seen, not of much weight, so the presumption of a change of 
intention from a change of language (of no great’ weight in the 
construction of any documents) seems entitled to less weight in 
the construction of a statute than in any other case, for the 
variation is sometimes to be accounted for by a mere desire 
to avoid the repeated use of the same words, sometimes by 
the circumstance that the Act has been compiled from different 
sources, and sometimes by the alterations and additions from 
various hands which Acts undergo in their progress through 
Parliament. Though the statute is the language of the three 
estates of the realm, it seems legitimate, in construing it to take 
into consideration that it may have been the production of marty 
minds and that this may better account for any variety of style 


(1) (1945) 49 C. W. N. 728 (730). 
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and phraseology which is found than a deke to convey a different 
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A de: of language effected by the omission in a later 
statute of words which occur in an earlier one would make no 
difference in the sense when the omitted words of the earlier 
enactment were unnecessary. 


Even where the omitted words were material to the sense 
but might be implied, the omission would not, in itself; be 
considered material, if leading to consequences not likely to be 
intended”. 


Observations to the same effect will appear in Maxwell’s Ninth 
Edition, pages 329, 330. 


In my judgment the express inclusion of a person con- 
tinuing in possession after the termination of a tenancy in his 
favour in the definition of ‘tenant’ in the 1948 Act was un- 
necessary and superfluous. The definition of ‘tenant’ in the 
present Act jn an appropriate case by implication includes 
ex-tenants. The next question is whether that definition includes 
tenants whose tenancy was fso facto determined under sec- 
tion 12(3) of the 1948 Act. . 


Lord Atkin in the case of Karnani Industrial Bank v. Satya 
Niranjan Shaw (1) observed as follows :— 


v> 


“Tf in fact the Act applies in appropriate cases to an ex-tenant, 


“it cannot make any difference whether the tenancy came to an 


end by effluxion of time, by act of the landiord, or by act or default 
of-the tenant”. . i ~ 


KE at a 


This observation applies with full force to the present case, 
In fact section r8 of the present Act applies to the ex-tenants 


‘and includes tenants whose tenancy have been determined in any 


of the modes mentioned in section rer of the Transfer of Property 
Act, I see no reason why it should not include tenants whose 


tenancy was ipso facto determined by non-payment of rent under 


the provisions of the 194% Act. Such person is also an ex-tenant. 
It is true that such a person is a trespasser on termination, of his 
tenancy but so also are all other tenants whose tenancy had been 
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_ 1948 Act. Such a person is a person whose tenancy has been 


determined by his default and in the language of Lord Atkin can 
, be-properly described as a tenant under the present Act. The 
applicant is therefore a tenant against whom the decree for eject 


v, 
Satya aarayan Harit.» ment has been passed. 
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I have been referred to a judgment of Mr. Justice P. B. 
Mukharji in Manick Lal Dutt v. S. Dabiruddin Akmed (1). 


‘In that. case His Lordship was dealing with a case under 
-section 18 (5) of the present Act. With very great respect, 


I'am constrained to differ from the judgment given in that case 
in 80 far as it is in conflict with the observations made by me 
in this case. 


Mr. A. K. Sen next contends that a tenant whose tenancy is 


‘ipso facto determined is not a statutory tenant. Such a person 


is outside the pale of the protection of the 1948 Act. When the 
statute speaks of-a ground of eviction, according to Mr. Sen, 
it speaks of a ground with reference to a statutory tenant and 


- grounds of eviction have no meaning except with reference to a 
. statutory tenant. He has referred me to certain passages in 


Megarry’s Rent Act, 4th Edition, pages 89, 90,42 and 95 and 
Brown v. Brash (2), Oak Property Ltd. v. Chapman (3) and 
Brown v, Draper (4). Mr. Sen contends that the decree in this 
case was not passed on the ground of default in payment of 


“arrears of rent and therefore the applicant is not entitled to any 
> relief. 


Strictly the language of the sec'ion is not appropriate so as 


to bring within its ambit even the case of a decree which has been 


passed against the tenant whose tenancy has been determined and 


_who had defaulted in payment of rent. Non-payment of rent is 
not strictly a ground of ejectment. The grounds of ejectment - 


are what they were before the Rent Control Acts and are’ provided 
forin the Transfer of Property Act. No decree for ejectment 
could be passed unless the tenancy had been duly: terminated. 
Punctual payment of rentis however a good defence and gives 
protection under the Rent Control Act. Failure to do so is 
the negation of such defence. Chakravartty, J. in the case of 


(1) (1950) 85 C. L, J. 242. 

(2) [1948] 1 All. E. R, 922 (925). 

(3) [1947] K. B. 886 (898), ~ 

(4) [19441 K. B. 309 (313). eo g ; 


Vou, 85. _ HIGH COURT, 
-O. C. Ganguly v, Kamalpat Sing (1) and Tarak Chandra y. Asoke 
Prasanna (2) discussed this matter elaborately. Still, the obvious 
- intention of the Legislature was to include within’ the ambit of 
the section the case of a tenant against whom a decree for -eject- 
‘ment would not have been passed tut for the fact that he defaultéd 
in payment of rent. This was held in the case of Haji Add. 
Ekramul Haque v. Rebdatt Bhusan Mukherjee (3), a decision under 
section g (b) of the Calcutta Rent Control Order, 1943. When 
the Rent Control Act speaks of a ground of eviction, it. means 
the decisive ground or reason for eviction contemplated by the 
Act but for which a deeree for ejectment. could not have been 


passed, 


A decree for ejectment passed because of default in payment of 
rent for three consecutive months can however be strictly des- 
cribed as a decree passed on the ground of default in payment of 
arrears of rent. In such a case there were arrears of rent and 
there wai also default in payment of such arrears for the second 
and the third consecutive month and thereafter. The default 
ipso facto determined the tenancy and itself furnished the ground 
or cause of action for ejectment. Even a notice to quit was not 
necessary. 


The special statute assumes here that ordinarily a tenant is. 


protected from eviction. The ordinary protection is lost if one 
of the grounds specified in the statute is proved. Default in pay- 
ment of rent for one month was and is one ground for eviction. 
Default in payment of rent for three months is a more certain 
ground. In such a case the tenant has not even a ocus penetentiae. 


The penalty for nonpayment of rent for three consecutlve 


months was a special feature of the 1948 Act. “Still it was a 
' feature of the Act afd a ground for eviction provided for by 
the Act. 


Section 11 of the 1948 Act gave to the tenant protection against 
ejectment. By subesection (1) of section r2 of that Act protec- 
tion was not available if there was failure to pay rent within the 
time mentioned. Sub-sections (2) and (3) of section 12 of that 
Act provided as follows :— 


(1) (19046) 5r C. W. N. 208 (212-13), 
(2) (1946) 50 C. W. N. 750 (754-755), 
(3) (1047) 53 C. -W. N. 859. 
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‘“(2) Subject to the provisions of sub-section (3), no suit or , 


‘proceeding instituted against a tenant after the commencement 


of this Act for the recovery of possession of any premises 


on the ground of. default in making any payment or deposit 
referred to in sub-section (:) shali be further proceeded with if, 


‘within one month from the date of service of process on the tenant, 


he pays through the Court-all arrears of rent allowable by this 
Act up to. date together with interest thereon at the rate of six 


_and a quarter per cent.;per annum and -such costs as the Court 


may award. 


(3) Notwithstanding anything contained in this Act or in 
any other law for the time being in force, if a tenant fails for 
three consecutive months to pay or deposit in accordance with the 
provisions of this Act any rent payable by him in respect of any 
premises which has accrued due after the commencement of this 
Act, the interest of the tenant in such premises shall on such 
failure be fso facto determined and he shall no longer be deemed 
to be a tenant”. 


Inspite of the default in payment of rent in the manner pro- 


vided for in sub-section (1) of section r@ of the 1948 Act, thefsuit 
for ejectment of the tenant on the ground of such default had to 
be stayed if the tenant paid the arrears of rent with interest and 
costs within a certain time alter the institution of the suit. Sub- 
section (2) however was subject to sub-section (3) under which 
failure to pay rent for three consecutive months #pso facto termi- 
nated the tenancy. In such a case the suit could not be stayed 
at all but the suit still remained a suit for ejectment on the ground 


of default in payment of rent. 


It is to be noticed that section 17 of the 1948 Act laid a 


special procedure for suits for eviction farey aliz on the ground 


of non-compliance with the provisions of the Act as to payment 
of rent, I have no doubt that that section applied to all suits on 
such ground whether the non-compliance was for three consecutive 
months or not. 


The matter may be looked at from a similar point of view. 
The ground on which Mr. Justice Sarkar passed the decree will 
appear from the judgment read with the pleadings and the issues. 
I have no doubt looking at the judgment, the pleadings and the 
issues, that the real reason and the sole ground on which Mr. 


_ 
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Justice Sirkar passed the decree was default in payment of arrears 
of rent under the 1948 Act. 


‘It follows therefore that the applicant is entitled to apply for 
relief under section 18. It is my duty to determine the amount 
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of rent which would be payable and would be in arrears if the patyanarayan Harit. 


tenancy continued unbroken up to Jaith 2007 and also the amount 


of the interest on such arrears of rent. It is also -my duty to 


adjudge what if any costs are to be paid to the respondent decree- 
holder. 


Counsel for both parties inform me that they will agree as 


to this amount. I will therefore pass final orders day after 
to-morrow. 


The tenancy is according to the Hindi calendar. The per- 
sent monthly tenancy is the month of Jaith 2007. It is agreed 
by counsel on both sides that the amount of rent which would 
have been payable by the tenant applicant and would be in 
arrears if the tenancy continued unbroken, up to and including 
the month of Jaith 2007, taking into account all payments up to 
date as also the amount of interest on such arrears of rent, cal- 
culated at the rate of 93 per cent. per annum, is the sum of 
Rs. 1,714-2-6. I propose also to award to the plaintiff the costs 
of the suit and of the applications made in that suit, and also 
the costs of this application and the execution proceedings. It is 
agreed by counsel on both sides that such costs may be assessed 
at a sum of Rs. 1,300. Tne total sum, therefore, which ought to 
be paid by the applicant tenant to the plaintiff, is the sum of 
Rs, 3,014-2-6. I order the applicant tenant to pay this sum of 
Rs. 3,014-2-6 to the plaintiffs attorney, who will receive this money 
on behalf of the plaintiff within two weeks from to-day. The 
plaintiff’s attorney will be at liberty to receive this money without 
prejudice to the right of the plaintiff to appeal from this order. 
Upon the undertaking of the applicant tenant that he will pay this 
sum within the time menticned above, the attachment levied on his 
goods will stand forthwith released, and the applicant tenant will 
be at liberty to withdraw all moneys deposited by him up to date 
with the Rent Controller, and the plaintiff, if necessary, will give 
consent before the Rent Controller for such withdrawal. 


If the payment is made as directed by me within the time 
fixed hereinabove, the decree for ejectment will s'and vacated and 
the tenancy shall continue as if it neverjterminated. 


Bathawuls J. 
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If the payment is made, the decree against the defendant 
applicant for payment of money and also. for costs ‘as also-all 
orders for costs made in the suit will stand vacated. This is a 
consequential arder which follows from the payment. 


In default of the payment being made within the time men- 
tioned above, this applicantion will stand dismissed with costs. 
This portion of the order will be incorporated with my previous 
order and one order will be drawn up. | 


It is agreed that the sum of Rs. 1,300 is the assessed cost of 
the suit and of all applications therein after setting off costs pay- 
able to either party as also of this application and of the execution 
proceedings. 


This agreement as to the assessment of costs, as also as to the 
arrears of rent and interestt thereon is strictly witn out prejudice t to 
the right of the plaintiff to appeal, 


Mr. B. M. Bagaria: Solicitor for the Applicant. 
Messrs. J. C. Bose & Co. + Solicitors for the Respondent. 


Si Ke Rec. ; Appiitation granted., 


VoL. 85,] HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries, Kt. Chief Justice 
and Mr. Justice S. N, Banerjee. 


KEDAR LALL SEAL AND ANOTHER 
7. 


HARI LALL SEAL.* 


Appeal— Application for leave to appeal whether within time—Certified copy 
of the decree not applied for within time—Section 12—Limitation Act 
(IX of 1908), section 12—Period of limitation, how computed—Extension 
of time under section 5 of the Limitation Act, when to be made, 


In this application the question arose whether or not section 12 of the 
Limitation Act can have any operation at all, if the period of limitation has 


been allowed to expire before an application for a copy of the decree appealed 
from has been made : 


_ Held—i) The time requisite for obtaining a copy begins to run in favour 
of the proposed appellant from the date upon which he applies for a copy. 
lf time has already run out against the appellant then he cannot rely upon 
section 12 of the Limitation Act. 


(ii) Time could be extended under section § of the Limitation Act when a 
litigant had been misled by a change in the practice of the Court. 


Cases relied on and referred to :— 


-` Harish Chandra Tewary v. Chandpur Co., Ltd, (1) ; Sarat Chandra Khan 
v. Upendra Nath Bose (2) and Surty v. Chettyar (3). 


An application for leave to appeal 10 the Supreme Court by 
Kedar Lall Seal. 


The material facts will appear from the judgment. 
Messrs. H. N. Sanyal and G. P. Kar for the Applicants. 
Messrs. S. C. Mitra and K. Basu for the Respondent. 


' *Application for leave to appeal to the Supreme Court in connection with 
Appeal from Original Civil No. 46 of 1949. 


(x) (1912) I. L. R 39 Cale. 766. 
(2) (1927) I. L. R. 54 Cale. 481. 
(3) (1928) L. R. 55 L A. 161, 
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cen The following judgments were delivered :-— 
a 4 Harries, C. J. :—This is an application for leave to appeal 


Kedar Lall Seal from a decree made by an Appellate Bench of this Court in an 
Hari tall Seal appeal from a decree made by a single judge sitting on the Ori- 
March, 6. ginal Side. The Appellate Bench differed from the learned 
_—— single Judge and eventually made a decree in favour of the plain- 
"tiff for Rs. 40,253/1ts/10. The value of the suitand the value of 
the proposed appeal were well over Rs. 20,000 and the judgment 
of variance. The defendant appellants would therefore have been 
entitled to appeal as of right tothe Supreme Court, but for the 
fact that the plaintiff respondent contends that the application 

for leave to appeal was barred by time. 


The only poim which we have to consider is whether the appli- 
cation for leave to appeal is within time. 


<- alttedly, the time for filing the application was ninety days 
from the date of the decree and this date of the decree is the date 
upon which the judgment was pronounced. 


Judgment was pronounced on September 20, 1949, and the 
appellant filed a requisition for a certified copy of the judgment 
of the Court below on September 23. 1949. On that date the 
proposed respondent also put in stamps for completion of the 
decree. It is to be observed that on this date the proposed 
appellants made no applicafion fora certified copy of the decree. 
The Couats then closed for the vacation and did not re-open 
untill November 8, 1949. On November 8 the judgment of the 
Appellant Court was filed, but still there was no requisition for 
a eertified copy of the decree. In fact no requisition for a certi- 
fied copy of the decree was made until January 19, 1950. Addi- 
tional stamps were furnished for certified copy of the decree on 
January 25, 1950, and a certified copy was mede ready on January 
31,1950. The petition for leave to appeal was not filed until 
February 14, 1950, long after the expiry of a period of ninety days 
from the date of the decree. 


The proposed appellants, however, contend that if section r2 
of the Limitation Act is applied to this case, the application must 
be regarded as within time. The appropriate part of section r2 of 
the Limitation Act is as follows :— 


“In computing the period of limitation prescribed for an 
appeal, an application for leave to appeal and an application for . 
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a review of judgment the day on which the judgment complained 
of was pronounced, and the time requisite for obtaining a copy of 
the decree; sentence or order appealed from or sought to te 
reviewed, shall be excluded.” 


The proposed appellants point out that the decree in ques- 
tion was not signed by the learned Judges who composed 
the Appellate Bench until December 22, 1949. On 


‘December 23, the Courts closed for the Christmas 


’ vacation and did not reopen until. January 2; 1930, The decree 


" was not actually filed until January 12, 1950. What Mr. Sanyal 


on behalf of the proposed appellants argues is that the period 
from September 20, 1949, to at l ast January 2, 1950, must be 
excluded as it was a period spent in obtaining a copy ofthe decree 
appealed ‘from. His argument is that until the decree was signed 
and was ready there, could be no question of obtaining a copy of 
the same and therefore the period taken in getting the decree 
in order and signed must be regarded as part of the period spent 
in obtaining a copy of the decree. 


There can be no doubt whatsoever that this Court is notoriously 
slow in drawing up the decrees and having them signed. The 
fault is often the fault of the parties in not filing the requisitions 
or supplying the necessary stamps. But I feel that good deal of 
the fault lies with the Court itself. Be. that as it may, however, 
the decree was not ready and a copy of the same could not be 
given until certainly January 2, 1952. Application was made for 
a certified copy on January 19, 1950. 


It is clear that when application was made for® copy of the 


‘decree the ninety days given for appeal had elapsed ; and the ques- 


tion arises’ whether or-not section 12 of the Limitation Act can have 


‘any operation at all, if the period of limitation has beer allowed 
‘to expire before an application for a copy of the decree appealed 


from has: been made. 


The matter has been considered by this Court on a number of 
occasions. In the case of Harish Chandra Tewary v. Chandpur 
Company, Ltd. (t), the precise point which arises in this ‘case was 
considered and a Bench held that where the appellant to His 


-Majesty in'Council had failed to apply for a copy of the judgment 


and decree within the period that he was prevented from filing 


(3) (1912) I. L. R. 39 Calc. 766. 
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Crvin, 


i 


the application in time by reason of the decree not being signed ; 

1950. ‘ and he is not entitled to ask the Cuurt under section 12 of the 
Kedar Lall Seal Limitation Act to deduct the period between the signing of the 
judgment and the signing of the decree in computing the period of 


- We 
Hari Lall Seal. ‘ . . . . ‘ Ld 
limitation for appeal to His Majesty in Council. 


Harries, C. J. 
S Mr. Sanyal on behalf of the proposed appellants has asked us 
to deduct from the period of ninety days the period between 
the signing of the judgment, that is, September 20, 1949, and 
the signing of the decree which was December 22, 1949. This 
Bench decision is a clear authority for the proposition that such 
cannot be done. A similar question was considered by another 
Bench of this Court in the case of Nibaran Chandra: Dutt v. 
Martin & Co. (-). In that case it was held that in computing 
the time to be excluded under section 12 of the Limitation Act 
from a period of limitation, the time requisite for obtaining a 
copy does not begin until an application for a copy has been made, 
and an appellant is not entitled to deduct the time requisite for 
obtaining a copy if the application for copy was made after the 
expiry of the period prescribed for appealing in the first schedule 
to the Limitation Act. 


The Bench in that case aiso considered whether they would 
extend the time under section 5 of the Limitation Act and they 
held that time could be extended when a litigant had been misled 
by a change in the practice of the Court. There has b2en no 
change in the practice of this Court for very many years and 
the proposed appellants in this case cannot claim that they w2re 
misled in any way by any change in the practice. 


The matter was again considered by another Bench of this 

. Court in the case of Sarat Chandra Khan v, Upendra Nath 

Bose (2). In that case which was an appeal to the Appellate 

Bench the headnote is somewhat misleading, but the decision is 

clear. At page 483 Rankin, C. J. who delivered the judgment of 
the Bench observed :— 


“In my opinion the decisions show that the proper way for 
ascertaining whether the appellant is in time is to look first 

_ at the date on which he applied for a copy. By that date so 
many days out of the twenty given to him by Article 151 of 


(1) (1920) 32 C.L J. 127. 
(2) (1927) l. L. R. 54 Cale. 481, 
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Schedule r of the Limitation Act had been exhausted, and 
he had so many left. The time requisite for obtaining the copy 
begins to run in his favour from that date. But if he could and 
should have applied to have the order drawn up before any such 
application was in fact made whether by himself or any other party, 
or if unnecessary delay was occasioned by his conduct at any 
of the other points at which time was within his control, he can 
get no credit for the time wasted.” 


It is clear from these observations that the time requisite 
for obtaining a copy begins to run in favour of the proposed 
appellant from the daté upon which he applies for a copy. If 
time has already run out against the appellant, then it appears 


to me that he cannot rely upon section 12 of the Limitation 
Act. 


In the present case the ninely days had expired before appli- 
cation was ever made for a certified copy of the decree and that 
being so, it appears to me that this appeal is out of time. 


Mr. Sanyal has contended before us that the cases of this 
Court require consideration by reason of an observation of Lord 
Phillimore, who delivered the judgment of the Judicial Committee 
in the case of Surty v. Chetfyar(1). Lord Phillimore observed : 


‘The word ‘requisite’ is a strong word, it may be regarded 
as meaning something more than the word “required”. It means 
properly required, and it throws upon the pleader or counsel 
for the appellant the necessity of showing that no part of the 
delay beyond the prescribed period is due to his default.” 

“But for that time which is taken up by his opponent in 
drawing up the decree, or by the officials of the Court in preparing 
and issuing the two documents, he is not responsible,” 


In this case, their Lordships were not considering ihe point 
which’ is now before this Court, What was argued before 
their Lordships was that even where by a rule of a High Court 
a memorandum of appeal need not be accompanted by a copy 
of the decree, nevertheless the time taken for obtaining 2 copy 
would be excluded from the period of time for filing the 
appeal by reason of section 12 (2) of the Indian Limitation Act. 
Their Lordships had to consider what the word “requisite” 
meant, and though the rules of a Court :nade it unnecessary to 
file a copy of the decree, nevertheless their Lordships beld that 


(r) (1928) L, R. 551. A. 161 (179). 
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a copy of the decree was requisite:and the time taken in obtaining .- 
it could be excluded from the period „of limitation under section. 


12 of the Limitation Act. 


There was no question in the case before their Lordships of 


. the period of limitation expiring before an application was made 


to a Court for a copy of the. decree.. Until application--is made 
for.such a copy there can be no question- of exclusion of time 


and when time has elapsed it seems to me clear that the appellant - 


cannot claim then to exclude any.,period. Ifhe allows.-time to 


run, then. he,is barred before even he makes an application for.a . 


copy of.the decree. That was the-position in this case. 


‘The result may be unfortunate, but it appears -to ‘me that the 
cases are clear. It was faintly suggested that. we could interfere 
and extend the time under section 5 of the Limitation Act. But, 
as I have said earlier, there has been no change in the practice 
of this Court and the practice and the. law are or ought to be 
well known. It has always been held in this, Court, that- an appli- 
cation for a copy must be made with despatch and unless: it is 


made within the period of limitation, then no „period , can be. 
excluded from computation by reason of section r2. This appears.. 
to be a case of slackness in the office, of the. attorneys concerned 


and it is not a case in which we ‘could hold that there was sufficient 
cause and extend the time under section 5 of the Limita- 
tion Act. 


In the rasult, therefore, this. application fails and must, be , 


dismissed with costs. 


S. N.-Banerjes, J. :—I agree. - TOD 
-Mr. S. C. Mitra: Solicitor tor the Applicant. _ 
Messrs. Mitter & Boral; Solicitors for the Respondent. 


S. K. R. C. Application dismissed, 
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FEDERAL COURT. 


_ Present: Sir Harilal J. Kania, Chief Justice, Mr. Justice 


S. Fazl Ali, Mr. Justice M. Patanjali Sastri, Mr. 
Justice Mehr Chand, Mahajan and Mr. 
Justice B. K. Mukherjea.. 


_LAKHI NARAYAN DAS.. 


f ae 


THE PROVINCE OF BIHAR. 
AND I5 OTHER ANALOGOUS CASES (APPEALS). 


INTERVENER (i Cases Nos. XX to XX VI of 1949) : 
THE GOVERNOR-GENERAL OF INDIA. 


[ON APPEAL FROM THE HIGH COURT OF .JUDICATURE .. 
AT PATNA UNDER.SECTION 205 OF THE GOVERN- 
MENT OF INDIA ACT, 1935, A3 ADAPTED. | 


Ordinance—Preventive detention for public safety and maintenance ef order 


in the Province of Bthar—Ordinance No. IV of 1949—Promulgation by 
Governor—Government of India Act (25 and 26 Geo. V. C. 42), 
section 88—Governor-General, if bound to expound reasons for promul- 
gation—Province acting solely within tts powers under the Provincial 


` List—No reliance on concurrent List—Question of repugnancy does 


not arise—Government of India Act, section 107—Creation of new 
offences with.respect to matters in List II (Provincial List), if ultra vires 
the Provincial, Legislature—Jtems in lists how,to be construed—In what 


_ list. a particular, enactment is found to. belong, how to be asceytained— 


“Preventive” detention and “‘Arbttrary’”’ detention. 


The proviso to section 1(3),of the Bihar Maintenance,.of Public. Order Act 


was ultra vires the Provincial Government as it amounted to a delegation of 
legislative. function to_an outside authority and consequently the,extension of 


the;.operation, of .the Act. beyond the period of one year originally fixed was. 


void and inoperative. - 


the 


Jatindra Nath Gupta v. The Province of Bikar and others (1) followed. 


On promulgating an Ordinance under the Government of India Act, 
Governor-General is not bound as a matter of law.to expound reasons 


therefor, nor is he bound to prove affirmatively in a Court.of law that a state 
of emergency did attually exist. 


` 


(1) A. 1, R. [1949] F. C. 175. 


r 


1949. 
Nerve 


November, 28. 
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te G The King-Emperor v. Benoarilal (1) and Bhagat Singh v. The King- 
1949. Emperor (2) followed. 
Wera? 
Lakhi Narayan Das The language of section 88 of the Government of India Act postulates i 
The Province only one condition, namely, the satisfaction of the Governor as to the 
of Bihar. existence of justifying circumstances and as the preamble to the Ordinance 


expresses in clear terms that this condition has been fulfilled, the Governor ' 
did not act in contravention of the provisions of the aforesaid section 88 in 
promulgating the Ordinance. 


: When the Province acts solely within its powers under the Provincial List 
without relying on any power conferred by the Concurrent List, no question 
of repugnancy under section 107 of the Government of India Act would 


at 


arise, 
Megh Raj v, Allak Rakhia (3) followed. 


As the matters dealt with by the impugned Ordinance fall entirely within 
Items (1) and (2) of the Provincial List (i. e , List II of the seventh schedule 
to the Government of India Act) and the:e has been no legislation on any 
item in the Concurrent List the question of repugnincy does not arise, 


The violation of the provisions of the Ordinance or of orders passed 
under it have been made criminal offences but these are offences against 
laws with respect to matters specified in List II itself and have been expressly 
excluded from Item (1) of the Concurrent List. 


Cati 


The Provincial Legislature can create offences in respect to matters 
which are exclusively within List II and can also provide for arrest and trial 
of the offenders who violate such laws, 


None of the items in the lists is to be read in a narrow or restricted 
sense and each general word should be held to extend to all ancillary or 
subsidiary matters which can fairly and reasonably be said to be compre- 
hended in it. 


United Provinces v. Mst. Atiga Begum (4) followed. 


To ascertain the class to which a particular enactment really belongs, - 
it should be found out what in pith and substance is the effect of the © 
enactment of which complaint is made and in what list is its true. nature and 
character to be found, 


Prafulla Kumar Mukherji v. Bank of Commerce (5) followed. 


(x) (1944) L. R. 72 L. A. 57. 
(2) (1931) L. R. 581. A, 169. 
(3) (1947) L. R. 741, A. 12. 
(4) [1940] F. C. R. 110. 

(5) (1947) L. R. 74 1. A, 33. 
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“Preventive detention” can properly be contrasted with ‘‘punitive 
detention”, one having reference to the apprehension of wrong doing and 
the other coming after the illegal act is actually committed whereas the word 
“arbitrary” in “arbitrary detention” connotes want of reasonable or proper 
justification ; and if a particular piece of legislation is within the ambit of 
the legislature's authority, there is nothing “arbitrary” in it so farasa 
Court of law is concerned. 


Union Colliery Company of British Columbia Limited v. Bryden (1) 
relied on. 

Sushil Kumar Sinha v. Government of West Bengal (2) approved. 

Muratpatwa v. Province of Bikar (3) disapproved. 

Federal Court (Appeal) Cases Nos, XX to XXVI of 1949 and 
Cases Nos. XXVIII to XXXVI of 1949 from ten judgments 
delivered on 16 applications heard in different batches by different 
Benches of the Patna High Court, the principal one being that of 
Ramaswami and Narayan, JJ., dated the rath July, 1949. 

Applications under section 491 of the Criminal Procedure 
Code, complaining of illegal detention under section a(t) (a) of 
the Bibar Maintenance of Public Order Ordinance, 1949. 

The material facts will appear from the judgment. 

In Cases Nos. XX to XXVI of 1949. 

Mr. H. J. Umrigar, Advocate, Federal Court, instructed by 
Mr. P. K. Chatterjee, Agent, for the Appellants. 

Mr. Se K. Mitra, Government Advocate, Bihar, and Senior 
Advocate, Federal Court (Mr. Kumeshwar Dayal, Advocate, 
Federal Court, with him) instructed by Mr. Ramchandra Prasad, 
Agent, tor the Respondent. 

Sir Noshirwan P. Engineer, Advocate General of Indta 
(Mr. Jindra Lal, Advocate, Federal Court with him) instructed by 
Mr. P. A. Mehta, Agent, 

In Cases Nos. XXVIII to XXXVI of 1949. 

Mr. H. J. Umrigar, Advocate, Federal Court, instructed by 
Mr. P. K. Chatterjee, Agent, for the Appellants. 

Mr. S. K. Mitra, Government Advocate, Bihar and Senior 
Advocate, Federal Court, (Mr. Kameshwar Dayal, Advocaie, 
Federal Court, with him) instructed by M4. Ramchandra Prasad, 
Agent, for the Respondent. 

(1) (1899) A. C. 580. 


(2) (1949) 53 C. W. N. 545. 
(3) (1947) I. L. R. 26 Pat, 628. 


F.C, 
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The judgment of:the Court-was delivered’ by 


B. K. Mukherjea, J. :—These sixteeti appeals ‘arise out of 
as many applications presented by the different .appellants under 


. section.4gt of the Criminal. Procedure Code; complaining: of 
: illegal detention under section 2(1) (a) of-the Bihar- Maintenance 


of Public Order Ordinance 1949. 

' `The appellants were originally arrested-undér the Bihar Main- 
tenance of Public Order Act 1947. That Act, which received the 
assent of the Governor-General on 15th‘ of ' March 1947; was to 
remain operative under “séction 1(3) of thé Act for a'period of one 
year only froni the date of-its commencement, subject to a proviso 
engrafted upon the sub-section itself? which empowered the Pro- 
vincial Government to-extend it, with or without modifications, 
for a further period-of one year,.by means of a notification, on 
a resolution being passed- to that effect by the Bihar Legislative 
Assembly and agreed to by the Bibar Legislative Council. On 
the 1xrth of March r948, the Provincial Government of Bihar, in 
exercise of their powers under the proviso mentioned above, 
extended the application of the Act fora further period of one 
year from 15th March, 1948, and it was during this extended 
period that the orders for ‘arrest ind’ ‘deterition against the‘appel- 
lants were initially made. 

The competency of thé Provincial Government to‘ extend‘the 
application of the Act by a notification, tn the manner laid down in 


‘the proviso to sectioh 1(3) of the Act, was challenged in a- number 


of analozous cises which came up to this court in May-1949.- ‘By 
a judgment delivered on 25th May 1949 this-court held in: Jatindra 
Nath Gupta v.. The Province of Bihar and others: (1)-that the 
proviso to section 1(3) of the Bihar Maintenance of Public Order 
Act was ultra vires the Provincial Government as it- amounted - to 
a delegation of legislative function to an-outside authority and 
consequently the extention of the operation of the Act beyond 
the period of one year originally fixed was void and inoperative. 
It was further held that thé Bihar Act V of 1949, which the Bihar 


‘Legislature Had pissed''in the méanftime, ‘and which: purported 


to amend’ the provision ‘of ‘section! 1(3) ‘of the’ earlier ‘Act’ was 
also invalid in law inasmuch as the enactment which’ it purported 
to amend was not legally in existence when -this amending™ Act 
was passed. In view of the pronouncemeats . of: this‘court, the 


(1) A. I. R, [1949] F. C. 175. 
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Governor of Bihar promulgated an Ordinance on the model of 
the Maintenance of Public Order Act, on 3rd June, 1949, by 
which provisions were made infer alia for preventive detention 
in connection with public safety and maintenance of order in 
the Province of Bihar. Oa asst’ June, 1949, this’ Ordinance was 
declared void and inoperative by the High Court of Patna on 
the gronnd that as the Ligislature of the Province of Bihar, though 
not actually sitting, was neither prorogued nor dissolved, the 
Governor could not promulgate an Ordinance under section 88(1) 
of the Government of India Act. On 2and June following, a 
= fresh Ordinance was passed, which is Ordinance No. IV of 1949 
and which re-gnacted in substance the provisions of the earlier 
Ordinance. Under this Ordinance fresh orders of detention 
were passed and served on all the appellants. The appellants, 
along with other detenus, filed applications before the Patna High 
Court under section 49t Criminal Procedure Code challenging 
the validity of the Ordinance itself and the propriety of the 
detention orders, made under it, on various grounds. The appli- 
cations were heard in different batches by different Benches of 
the Patna High Court. There are altogether ten judgments which 
have been challenged in the appeals before us, the principal one 
being that of Ramaswami and Narayan, JJ. dated the rath July, 
1919. The High Court rejected the applications of all the 
appellants but granted certificates in each of the cases under 
section 205({1) of the Government of India Act. On the strength 
of these certificates, these sixteen appeals have come up to this 
court. 


When the appeals were called on for hearing, the appellants 
appeared in person and were not represented by any lawyer. Mr. 
Umrigar, a learned Counsel of this court, however volunteered to 
assist us in this matter and he has said all that could be said in 
favour of the appellants. Weare indebted to him for the assis- 
tance we received. 


The main point convassed’ before us in support of these 
appeals is that the Ordinance, under which the appellants are 
detained, has been promulgated by the Governor in contraven- 
tion of the provisions of section 88 of the Government of India 
Act, and consequently it is void and inoperative and any detention 
order passed under it must be held to be illegal. 


Section 88 of the Government of India Act runs as follows: 
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“(r), If at anytime when the Legislature of a Province is 
not in session the Governor is satisfied that circumstances exist 
which render it necessary for him to take immediate action, he 
may promulgate such Ordinance as the circumstances appear to 
him to require : 


Provided that the Governor shall not, without instructions from 
the Governor-General, promulgate any such Ordinance if an Act 
of the Provincial Legislature containing the same provisions would 
under this Act have been invalid unless, having been reserved 
for the consideration of the Governor-General, it had received 
assent of the Governor-General.” ) 


It is admitted that the Bihar Legislature was not in session 
when this Ordinance was passed. It was urged, however, in the 
court below, and the argument was repeated before us, that no 
circumstance existed as is contemplated by section 88 (1) which 
could justify the Governor in promulgating this Ordinance. This 
obviously is a matter which is not within the competence of courts 
to investigate. The language of the section shows cleafly that 
it is the Governor and the Governor alone who has got to satisfy 
himself as to the existence of circumstances necessitating the 
promulgation of an Ordiuance. The existence of such necessity 
is not a justiciable matter which the courts could be called upon 
to determine by applying an objective test. It may be noted 
here that under the Government of India Act the Governor- 
General has powers to make Ordinances in case of emergency 
(vide section 42 of the Government of India Act and section 72 
of Schedule IX which is now omitted); and it was held by the 
Privy Council in King Emperor v. Benoarilal (1) and Bhagat 
Singh v. The King Emperor (2) that the emergency which calls 
for immediate action has to be judged by the Governor-General 
alone. On promulgating an Ordinance, the Governor-General 
is not bound as a matter of law to expound reasons therefor, nor 
is he bound to prove affirmatively ina court of law thata state 
of emergency did actually exist. The language of section 88 
postulates only one condition, namely, the satisfaction of the 


‘Governor as to the existence of justifying circumstances, and the 


preamble to the Ordinance expresses in clear terms that ‘this con- 
dition has been fulfilled. The first contention of the appellants 
must therefore be rejected. 


(1) (1944) L. R. 72 1. A. 57. 
(a) (1931) L, R S81, A. 169. 
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The next and the more serious contention raised by the 
appellants is that the Ordinance in question contains provisions 
which, if they were contained in an Act of the Provincial Legis- 
lature, would have been invalid without the assent of the Governor- 
General, In these circumstances, it is argued, that under sec- 
tion 88(1) of the Government of India Act, previous instructions 
of the Governor-General were necessary to validate this Ordinance 
and as admittedly there were no such instructions in the present 
case, the Ordinance must be deemed to be one which is beyond 
the competence of the Governor to promulgate, To appre- 
ciate this contention of the appellants, it would be necessary 
to advert to afew material provisions of the Constitution Act. 
Under sections roo(1) of the Government of India Act, the Pro- 
vincial Legislature is incapable of legislating on any of the matters 
enumerated in List I of the Seventh Schedule to the Act which 
has been described as the Federal Legislative List and which is 
reserved exclusively for the Dominion, Legislature. Sub-section 
(3) of the section empowers the Provincial: Legislature to make 
laws for a province or any part thereof with respect to any of the 
matters enumerated in List II (the Provincial Legislative List), 
and the Dominion Legislature is forbidden to legislate on such 
matters for any province or part of a province. As regards other 


parts of India, which lie, outside the provinces as defined in the 


Act, the Dominion Legislature has been given. the authority under 
sub-section (4) of the section to legislate on any matter specified 
in the Provincial List. Sub-section (2) of section roo deals with 
what has,been called the Concurrent Legislative. List, and both 
the Dominion. Legislature and the Provincial Legislature can 
legislate upon the items enumerated therein. When both the 
Legislatures can operate on the same field, conflict is likely to 
arise and section 107 of the Government of India Act lays down 
rules as to how repugnancy is to be avoided when it arises between 
Provincial and Dominion Legislation. Section 107, of the Consti- 
tution Act is in these terms; 

“(t) If any provision of -a Provincial law is repugnant to any 
provision of a Dominion law which the Dominion Legislature is 
competent to enact or to any provision of an existing law with 
respect to one of the matters enumerated in the Concurrent 
Legisldtive List, then, subject to the provisions of this section, 
the Dominion law, whether passed before or after the Provincial 
. law, or, as the case may be, the existing law, shall prevail and the 
Provincial law shall, to the extent of the repugnancy, be void, 
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a (2) Where a Provincial law with respect to one of the matters 


1949. enumerated in the Concurrent Legislative List contains* any pro- 
Lakhi Narayan Das vision repugnant to the provisions of an earlier Dominion law, 
Po . or an existing law with respect to that matter, then, if the Pro- 
The Province anos R ; 

of Bihar. vincial law, having been reserved for the consideration of the 
Mukherjea, §. Governor-General has received the assent of the Governor-General, 
— the Provincial law shall in that Province prevail, but nevertheless 
the Dominion Legislature may at any time enact further legislation 

with respect to the same matter : 


Provided that no Bill or amendment for making any provision 
repugnant to any Provincial law, which, having been so reserved, 
has received the assent of the Governor-General, shall be intro- 
duced or moved in the Dominion Legislature without the previous 
sanction of the Governor-Ceneral.” 


The contention of the appellants is that the impugned Ordi- 
nance is in conflict with certain provisions of the Criminal Pro- 
cedure Code and has created new offences for the first time, and 
these matters are clearly included under Items (1) and (2) of the 
Concurrent Legislative List. Had this been an Act of the Pro- 
vincial Legislature, there would have been a conflict between 
these provisions and those of the existing law contained in 
Criminal Procedure Code and other Acts and under sub-section 
(2) of section 107, the assent of the Governor-General would 
have been necessary to validate such provisions Uuder the 
proviso to section 88(1) of the Government of India Act, therefore, 
the Governor could not promulgate such Ordinance without 
instructions from the Governor-General. The contention does 
not appear to us to be sound. In order to succeed in their 
contention and attract the operation of section 107 read with 
section 88(1) of the Government of India Act, two things have 
got to be established by the appellants. In the first place, the 
provisions of the impugned Ordinance and those of an existing 
law must be in respect of the same subject-matter and that sub- 
ject-matter must be covered by one of the items in the Concurrent 
List. In the second place, there must be repugnancy between the 
two provisions. 

This leads us to enquire first of all whether the impugned 
Ordinance is in respect.to matters enumerated tn the Provincial 
or in the Concurrent List? It is settled by the decision of the 
Judicial Committee in Megh Raj v. Allah Kakhia (1) that when the 

(1) (1947) L. R. 74.1, A. ra i 
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province acts solely within its powers under the Provincial List 
without relying on any power conferred by the Concurrent List, 
no question of repugnancy under section 107 of the Government of 
India Act would arise. The point raised in that case was whether 
the Punjab Restitution of Mortgaged Lands Act (Act IV of 1938) 
was void under section 107 (1) of the Government of India Act 
to the extent that it conflicted with certain provisions of the Civil 
Procedure Code and other existing Indian law. What that statute 
- enacted, in substance, was to set aside the normal procedure for 
redemption in the case of mortgages of land with possession and 
empower the Collector, on an application by the mortgagor, to 
extinguish the mortgage in certain circumstances or declare it 
extinguished and restore possession. The matter came up on 
appeal to this Court and this Court held that the Act was not 
void inasmuch as there was no repugnancy between its provisions 
and those of the Civil Procedure Code or the Indian Contract 


Act by reason of the exceptions expressly provided for in the latter’ 


enactments. Against this judgment there was an appeal taken to the 
Privy Council and their Lordships of the Judicial Committee 
affirmed the decision of the Federal Court but on different grounds. 
Their Lordships held that the impugned Act was by its very 
language confined exclusively to agricultural lands, and mortgage 
of agricultural land as well as the procedure for its enforcement 
were wholly within the competence of the Provincial Legislature 
being covered by Items Nos. (21) and (2) of List II. As 
agricultural land was expressly excluded from Items (7), (8) and 
(10) of List III, the whole of the Act fell within the powers given 
to the province by the Provincial List without any necessity to 
invoke powers from the Concurrent List. In these circumstances, 
no question of repugnancy under section 107 of the Constitution 
Act did at all arise or fal! for consideration. It will be seen that 
while this Court based its decision in Megk Raj’s case-(t) on the 
ground that there was no real conflict between the provisions of 
the impugned Act and those of any existing Indian law and kept 
open the question as to whether the impugned Act extended to 
property other than agricultural lands, the Judicial Committee 
held definitely that the Act related exclusively to agricultural 
lands and that the question of repugnancy was not material at all, 
Keeping in view this pronouncement of the Judicial Committee, 
it seems to us that the Province of Bihar is right in their conten: 


(1) (1947) L. R. 741. A, 12, 
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tion that the matters dealt with by the impugned Ordinance fall 
entirely within Items (1) and (2) of the Provincial List and that. 
there has been no legislation on any item in the Concurrent 
List. 


Items (1) and (2) of the Provincial List are worded as 
follows :— 


“r Public Order (but not including the use of His Mejesty’s 
naval, military or air forces in aid of the civil power); the 
administration of justice ; constitution and organisation of all 
Courts, except the Federal Court, and fees taken therein ;.preven- 
tive detention for reasons connected with the maintenance or 
public order ; persons subjected to such detention. 


2. Jurisdiction and powers of all Courts except the Federal 
Court, with respect to any of the matters in this list ; procedure 
in Rent and Revenue Courts.” 


The expression “Public Order” with which the first item begins 
is, in our opinion, a most comprehensive term and it clearly 
indicates the scope or ambit of the subject in respect to which 
powers of legislation are given to the province. Maintenance of 
public order within a province is primarily the concern of that 
province and subject to certain exceptions which involve the use 
of His Majesty’s forces in aid of civil power, the Provincial 
Legislature is given plenary authority: to legislate on all matters 
which relate to or are necessary for maintenance of public order. 
Preventive detention for reasons connected with the maintenance 
of public order and person subjected to such detention are 
expressly mentioned as being included in this item, whereas 
preventive detention for reasons of State and connected with 
Defence, External Affairs and relations with acceding States 
have been placed separately under Item No. (x) of the Federal 
List. 


Looking now to the specific provisions of the Ordinance we: 
see that the preamble states in clear words that the Governor is 
satisfied that circumstances exist which render it necessary for him 
to take immediate action and provide for preventive, detention, 
imposition of collective fines and control of meetings and process 
sions etc, in connection with public safety and maintenance of 
public order in the Province of Bihar. Section 2 gives power to 
the Provincial Government to make order. restricting: the move- 
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ments or aetion of or detaining certain persons with a view to 
Preventing him from acting in any manner prejudicial to public 
safety and the maintenance of public order. Section 3 specifies 
the duration of the order made under section 2. Section 4 lays 
down that the grounds of the order of detention are to be disclosed 
to the person affected by the order and the latter would have a 
right of representation by way of reply to the allegations made 
against him. The grounds and the representation are then to be 
placed before any Advisory Council constituted in a particular 
manner and on the report of the Advisory Council, the final 
order is to-be passed by the Provincial Government. Section 5 
Provides for imposition of collective fines on the inhabitants of 
any area who are concerned in commission of offences affecting 
public saféty or public order. Sub-section (5) of this section 
lays down that the portion of fine payable by any person may be 
recovered from him in the manner provided for in section 386 
Criminal Procedure Code or the Provincial Government may make 
Special rules for that purpose. Szction 6 relates to control of 
processions and meetings and sections 7 and 8 to imposition of 
‘Press censorship and control of documents printed outside 
the Province. Section 9 deals with requisitioning of property and 
Sections yo and r with unlawful drilling and use of unofficial 
uniforms. Under section 12, an officer authorised in that behalf 
may require the assistance of any male person in any area to assist 
him in the majntenance of law and order. Under section 13 any 
place can be declared to be a protected place and under section 15 
orders may be passed for controlling or regulating the admission 
of persons to and the conduct of persons in and in the vicinity of 
such place. It is to be noted that violation of the orders passed 
under all the above sections are made criminal offences for which 
certain punishments have been provided. The other material 
sections of the Ordinance are sections 21 to 24. Under section 21 
any police officer may arrest without warrant any person who is 
reasonably suspected of having committed an offence punishable 
under the Ordinance. Section 22 lays down how cognizance has 
to be taken of any alleged contravention of the provisions of 
the Ordinance and sub-section (2) provides that any Magistrate 
or bench of: Magistrates who are empowered to try cases summarily 
under section 260(1) of the Code of Criminal Procedure could try 
any contravention of the provisions of the Ordinance or any order 
passed under it as the Provincial Government may bya notification 
direct. Section 23 repeals the Bihar Maintenance of Public Order 
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Act 1947, the Amending Act V of 1949 and also the pre- 
vious Ordinance passed on 3rd June, 1949. Section 24 saves 
all proceedings commenced or acts done under the earlier 
Ordinance. 


Thus all the provisions of the Ordinance relate to or are 
concerned primarily with the maintenance of public order in 
the Province of Bihar and provide for preventive detention and 
similar other measures in connection with the same. It is true 
that violation of the provisions of the Ordinance or of orders 
passed under it have been made criminal offences but offences 
against laws with respect to matters specified in List II would come 
within Item (37) of List IT itself, and have been expressly excluded 
from Item (1) of the Concurrent List. The ancillary matters 
laying down the procedure for trial of such offences and the con- 
ferring of jurisdiction on certain Courts for that purpose would 
be covered completely by Item (2) of List IZ and it is not neces- 
sary for the Provincial Legislature to invoke the powers under 
Item (2) of the Concurrent List. It is argued on behalf of the 
appellants that the provision of section 21 of the Ordinance 
which empowers any police officer to arrest without warrant any 
person suspected of having committed an offence punishable 
under the Ordinance really amounts to legislation on Criminal 
Procedure and conflicts with the provision of section 54 of the 
Criminal Procedure Code. In our opinion, if the Provincial 
Legislature can create offences in respect to matters which are 
exclusively within List II, it can also provide for arrest and trial of 
the offenders who violate such laws. This seems to be the clear 


_ implication of Item (37) of List II and Item (1) of the Concurrent 


List. 


It was laid down by this Court in United Provinces v. Mst. 
Atiga Begum (1) that “none of the items in the lists is to be read 
in a narrow or restricted sense and each general word should be 
held to extend to all ancillary or subsidiary matters which can 
fairly and reasonably be said to be comprehended in it.” The 
three legislative lists in the Constitution Act are not always 
inutually exclusive. As the Judicial Committee observed in a 
recent case in Prafulla Kumar Mukherjee v. Bank of Commerce (2) 
‘the overlapping of subject-matter is not avoided by substituting 


(1) [1940] F. C. R, 110. 
(2) (1947) L. R. 74.1, A. 23. 
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three lists for two, or even by arranging for a hierarchy of FC, 
jurisdiction. Subjects must still overlap and when they do, the 1949. 
question must be asked what in pith and substance is the effect of Lakhi Narayan Das 
the enactment of which complaint is made and in what list is its n 

f The Province 
true nature and character to be found.” To ascertain the class of Bihar. 


to which a particular enactment really belongs, we are to look Mukherjea, J. 
to the primary -matter dealt with by it, its subject-matter and ~e 
essential legislative feature. Once the true nature and character 
of a legislation determine its place in a particular list, the fact 
that it deals incidentally with matters appertaining to other lists 
is immaterial. Tne Judicial Committee made it perfectly clear 
in the case mentioned above that the extent of invasion by a 
Provincial Act into subjects enumerated in other lists is an 
important matter not because the validity of an Act can be deter- 
mined by discriminating between degrees of invasion but for 
determining what is the “pith and substance” of the Act. Judged 
by that test, it can scarcely be argued that the impugned Ordi- 
nance is a legislation not on public order or preventive detention 
for reason connected with it but on Criminal procedure. It is 
true that detention of a person without a judicial order in a sense 
` goes against the provision of the criminal law but that is the 
very essence of preventive detention. The Ordinance lays down 
what in the opinion of the legislative authority is essential for 
maintenance of public order in the province. That is the true 
nature and character of the legislation which unquestionably brings 
it within Item (1) of List Il. The offences that have been created 
and the procedure that has been laid down for arrest and trial of 
the offenders are only ancillary things without which no effective 
legislation would have been possible. We have, therefore, no 
hesitation in holding that the Ordinance is covered entirely by 
Items (1) and (2) of the Provincial List and as for no part of these 
provisions it is necessary to have recourse to the Concurrent 
powers provided for in List III, the question of repugnancy under 
section 107 (1) of the Government of India Act does not arise 
at all. 


Even assuming for argument’s sake that the provisions relating 
to arrest without any warrant by a police officer of persons 
suspected of committing offences under the Ordinance as contained 
in section 2x, or that relating to trial of such persons by Magis- 
trates empowered to try cases summarily, are matters of Criminal 
Procedure and come within the purview of Item (2) of the Con- 
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current List, we do not think it helps the appellants in any way- 
The Concurrent List is not a forbidden field to the Provincial 
Legislature and the mere fact that the Provincial Legislature has 
legislated on any matter in the Concurrent List is not enough 
to attract the mischief of section ro7 of the Government of India 
Act. There must be repugnancy between such legislation and 
an existing law, and then and then only would the existing law 
prevail unless the procedure laid down in sub-section (2) of 
section 107 was followed. In our opinion, there is no repugnancy 
between the provisions of the impugne 1 Ordipance and those of 
the Criminal Procedure Code. Section 54 of the Criminal Proce- 
dure Code does not purport to be exhaustive or unqualified and 
various provisions for arrest without warrant are to be found in 
other Acts e.g, Police Act Arms Act, Fxplosive Acts, Indian 
Railways Act, etc., and section 1(2) of the Criminal Procedure Code 
expressly lays duwn that the provisions of the Code would not 
affect any special form of procedure prescribed by any law for 
the time b-ing in force. The provision of section 21 of the 
Ordinance cannot be said therefore to be repugnant to section 54 
of the Criminal Procedure Code. Similirly, the investing of 
certain Magistrates with powers to try cffences under the Ordinance | 
does not affect or touch in the least any provision of the Criminal 
Procedure Code. As there is no repugnance, section 107 of 
the Government of Indir Act cannot have any application to 
the prcsent case. 


Itis then argued by Mr. Umrigar, though s»mewhat faint- 
heartedly, that the promulgation of the impugned Ordinance is not 
a bona fide act on the part of the Governor. It is difficult to see 
on what materials this contention can be seriously pressed. It 
is to be noted that the Bihar Maintenance of Public Order Act 
1947 itself contained a provision under which the Provincial 
Government, with the assznt of sboth Houses of the Legislature, 
could, by a notification, prolong its life for one ycar more after 
the 15th of March 1948 whe 1 the Act wis normally due to expire. 
The Provircial Government did exercise these powers and the 
Act was extended till the :5th of March 19;9. Then again in 
March 1949 an Amending Act was passed, by which the original 
Act was further extended .till 31st March 1950. On 28th May, 
1949 this Court held that the extension of the Act by means ofa 
notification of the Provincial Government as well as the subsequent 
amending Acts were #/fra vives and void. In these circumstances, 
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the Governor of Bihar promulgated an Ordinance on the 3rd of 
June 1949 which incorporated, in ‘substance, the provisions of 
the Maintenance of Public Order Act. It is admitted that at 
that time the Legislature was not actually sitting, though no 


formal order of prorogation was made. Qn this ground the- 


Ordinance was held to be inoperative by the Patna High Court, 
and on the vety next day after the decision of the High Court 
was given, the present Ordinance (which is Ordinance No. IV of 
1949) was promulgated. Ic might have been a mistake on -the 
part of those who advised the Governor, not to take into account 
the fact that the Legislature had not bee” prorogued when the 
Ordinance of 3rd June 1949 was passed. But it would be idle 
to suggest that there was anything mala fide or dishonest in the 
steps that were taken. 


The fourth and the list contention raised by Mr. Umrigar is 
that sections 23, 24 and the proviso to section 4(1) of the Ordi- 
nance are illegal and čz.: vives and as they are not severable from 
the rest of the Ordinance, the entire Ordinance is bad on account 
of these offending provisions. 


For the purpose of testing the soundness of his argument, 
it will be convenient, we think, to eximine the three impugned 
provisions separately. So far as section 23 of the Ordinance is 
concerned, it purports to repeal the Bihar Maintenance of Public 
Order Act as extended by the notification of the Provincial 
Government and amended by subsequent Acts and also the earlier 
Ordinance passed on 3rd June 1949. All the enactments referred 
to in the section had been already pronounced to be invalid by 
competent Courts and it is difficult to see why it was necessary 
to repeal them at all. Asa superfluity, the section can certainly 
be ignored but it will not affect the validity of the Ordinance itself 
in any way. l 

Section 24 is in the nature ofa saving provision and it seeks 
to keep alive all proceedings commenced or orders made or 
sentences passed under O:dinance II of 1949 which was declared 
invalid by the Patna High Court. It was argued that if the 
Ordinance itself had been prondunced to be illegal and ultra vires, 
how could anything done under it be regarded as valid. For our 
present purpose, this question is, acidemic for the detention of 
any of the appellants before us is not s ught to be justified by 
the -provisions of Ordinance II of 1949 ; and whether or not any 
order made or proceedings started under the old Ordinance could 
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be kept alive at all, need not be considered in the present case. 
The only question to be decided by us is whether assuming the 
provision to be bad, it is so inextricably woven into the scheme of 
the whole Ordinance and so inseparably connected with its other 
provisions that this invalid section would make the whole Ordi- 
nance invalid. To this question, the answer must certainly be in 
the negative. There is no necessary and inseparable connection 
between this section and the rest of the Ordinance and none of 
the material provisions of the latter depend upon it any way. 
If the section is struck out, the rest of the Ordinance will certainly 
survive as an effective piece of legislation fulfilling the identical 
object for which the Ordinance was passed. 


The main attack of Mr. Umrigar is, however, directed against 
the proviso to section 4 (1) of the Ordinance and it was strenu- 
ously argued by him that this clause was beyond the capacity of 
any Provincial Legislature to enact and it was not a matter included 
in any of the items in the Provincial List. Now section 4(1) of 
the Ordinance runs as follows : 


“When an order is made in respect of any person under 
clause (a) of sub-section (1) of section 2, as soon as may be after 
the order is made, the authority making the order shall commu- 
nicate to the person affected thereby, so far as such communica- 
tion can be made without disclosing facts which the said authority 
considers it would be against the public interest to disclose, 
the grounds on which the order has been made against him and 
such other particulars as are in the opinion of such authority 
sufficient to enable him to make, if’ he wishes, a representation 
against the order and such person may within fifteen days of the 
receipt of such communication make a representation in writing 
to such authority against the order ‘and it shall be the duty of 
such authority to inform such person of his right of making such 
representation and to afford him the earliest practicable oppor- 
tunity of doing so.” 


To this sub-section a proviso is added which lays down that : 


_ “Where the Provincial Governritent is of Opinion that it would 
be against the public interest to disclose all the grounds of the 


‘order, neither the said order nor the detention of the said person 


thereunder shall be invalid or unlawful or improper on the ground 
of any deféct, vagueness or insufficiency of the communication 
made to such person under this section.”’ 
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Mr. Umrigar argues that the word “all” occuring in the proviso 
is obviously used in the sense of “any” and under the proviso, 
therefore, the Provincial Government is not bound to disclose to 
the detenu any ground whatsoever in support of the order of 
detention. The result is that the only safeguard which was pro- 
vided for in section 4(1) and which entitled a detenu to make 
an effective representation by way of reply to the allegations made 
against him is wholly taken away. We may state here that we 
are not called upon to determine in the present case whether a 
proviso of this description which practically nullifies the main 
section upon which it is engrafted would prevail over the section 
itself. This is a question of construction which can be raised on a 
proper occasion and we do not express any opinion upon it. The 
point which we have to decide is the legislative competency of 
the Governor which in this respect is the same as that of the 
Provincial Legislature to enact this proviso at all. Mr. Unrigar’s 
contention is that once the safeguard available to a detenu under 
section 4 (1) of the Ordinance is whittled down and rendered 
illusory by the proviso, the detention is no longer a “preventive 
detention” which Item (r) of the Provincial List contemplates ; 
it degenerates into “arbitrary detention” and in respect of such a 
matter no power of legislation has been given to the province by 
the Government of India Act. As a part of his argument Mr. 
Umrigar laid considerable stress upon the following observations 
made by a Full Bench of the Patna High Court in Muratpatwa v. 
Lhe Province of Bihar (t) 

“In our opinion, the phrase “preventive detention” means 
detention, not, as in the case of ordinary imprisonment, in 
respect of the actual commission of an illegal act, but detention 
in reasonable anticipation that some illegal act or acts may other- 
wise be committed and in the context of [tem r of List II in 
the Seventh Schedule to the Government of India Act the illegal 
act must be one connected with the maintenance of public order. 
A further limitation upon the nature of the illegal act or acts 
in question is provided by section 2(1) of the Act which requires 
that they must be such as are not only prejudicial to the 
maintenance of public order but prejudicial also to the 
public safety. What distinguishes preventive from arbitrary deten- 
tion, an entirely different subject-matter of legislation, is the exis- 
tence of the reasonable anticipation that some illegal act or acts 
may Otherwise be committed. It is obvious, therefore, that any- 

(1) (1947) I. L. R, 26 Pat, 628. 
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thing that weakens the fair and proper determination of the 
existence of such reasonable anticipation automatically tends 
to convert what would otherwise be preventive detention into 
a purely arbitrary detention, and at some point in that weakening 
process the question will arise whether an Act which purports 
to deal with preventive detention does in pith and in substance 
in fact so deal, or whether it has not over-stepped the bounds 
and become w/tra vires the Provincial Legislature in that it cons- 
titutes in effect an Act conferring upon the Executive a power of 
arbitrary detention.” 


It is clear from the reported judgment that this point was not 
argued before the learned Judges and they did not rest their 
decision on it. It was not held by the Full Bench that the 
Legislature exceeded its powers in enacting the provision of section 
2 (1) (a) of the Bihar Maintenance of Public Order Act. The 
only point decided was that section 4 of the Act was mandatory 
and a detention would become illegal if the grounds for the deten- 
tion were not communicated to the detenu within a reasonable 
time. The observations, therefore, cannot rank higher than 
obiter dicta. But even then they would have had their due weight 
but for the fact that there seems to be some amount of loose 
thinking involved in them. The learned Judges appear to have 
proceeded on the footing that there is an antithesis between 
“preventive” and “arbitrary” detention, and that “arbitrary 
detention” is itself a separate subject-matter of legislation. 
Now preventive detention can properly be contrasted with 
punitive detention, one having reference to the apprehension 
of wrong doing and the other coming after the illegal act is 
actually committed. The word “arbitrary” connotes want of 
reasonable or proper Justification. Ifa particular piece of legise 
lation is entirely within the ambit of the Legislature’s authority, 
there could be nothing arbitrary in it so faras a Court of law is 
concerned. The Courts have nothing to do with the policy of 
the Legislature or the reasonableness or unreasonableness of 
the legislation. As was observed by Lord Watson in Union 
Colliery Company of British Columbia Ltd. y. Bryden ( ) “in so 
far as they possess legislative jurisdiction the discretion committed 
to the Parliaments whether of the Dominion or of the Provinces 
is unfettered. It is the proper function of a Court of law to 
determine what are the limits of the jurisdiction committed to 


(1) [1899] A. C, 580 (585), 
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them ; but when that point has been settled, Courts of law have 
no right whatever to enquire whether their jurisdiction has been 
exercised wisely or not.” 


“Preventive detention” for reasons connected with the main: 
tenance of public order is one of the subjects upon which the 
: provinces have been given the authority to legislate under the 
Government of India Act. The Court has got to decide ona 
consideration of the true nature and character of legislation 
Whether it is really on the subject of preventive detention or not. 
Once that point is decided in favour of the legislative authority, 
and it is held that it has not trespassed beyond the limits of its 
assigned powers, it is not for the Courts to criticise the wisdom 
and policy of the Legislature. We desire to point out that quite 
a correct view on this mattzr was taken by a Bench of the Calcutta 
High Court in Sushi: Kumar Sinha v. Government of West Bengal 
(1). The contention of Mr. Umrigar, therefore, cannot be 
accepted as sound. | 


These are the constitutional points which were raised on behalf 
of the appellants and pressed for our consideration in these 
appeals. Applications have been file by some of the appellants 
under section 205 (2) of the Government of India Act craving 
our permission to raise grounds other than those upon which 
certificates uader sec.ion 205 (t) were granted. Learned Counsel, 
however, very frankly admitted that he was unable to say that any 
substantial error of law .was involved in any of these cases or 
there has been any irregularity in the procedure which has led 
to miscarriage of justice. Tunis being the position, we declined 
to enter into questions of fact which were discussed elaborately 
in the judgments of the High Court. The result is that the appeals 
fail and are dismissed. 


s, C. Appeuis dismissed. 
» (1).;1949) 53 C W. N. 545. 
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ORIGINAL CIVIL. 
Before Mr. Justice P. B. Mukharji. 


RAMESH CHANDRA BHATTACHERJEE AND ANOTHER 





Civil 
1950. y s 
wow 

April 2r: NAGENDRA N. MULLICK.* 


West Bengal Premises Rent Control (Temporary Provisions) Act (XVI 
of 1950) sections 12, 14, 17(3) and 18(5)—Bona fide requirement Jor the 
purpose of building and rebuilding and also for own use and occupation— 
Building and rebuilding, what amounts to—Interpretation of statute— 
Retrospective operation—Effect of repealed Act—Bengal General 
Clauses Act (I of 1899’, section 8—Indian General Clauses Act (X of 
1897)—English Interpretation Act 1889, section 38—"Necessary intend- 
ment” of a statute, meaning of—Rent Control Act of 1950, how far 
affects the pending proceedings—Interpretation of the same word in 
different statutes. 


Ina suit filed on ist August 1949, (when Rent Control Act of 1948, 
was in operation) for recovery of possession on the ground of a bona fide 
requirement for the purpose of building and rebuilding and for the purpose of 
the occupation of the plaintiff, the -question was whether the old Rent 
Act of 1948, or the new Rent Act of 1950, would apply to these proceedings : 


Held, (i) A retrospective cperation is not to be given toa statute so 
asto impair an existing right or obligation except with regard to matter 
of procedure unless that is the unescapeable result which cannot be avoided 
without doing violence to the language of the enactment. 


(ii) Ifa statute is expressed in a language which is fairly capable even 
of either interpretation it should be construed as prospective only and not 
retrospective. 

(iii) Section 12 of the new Rent Act of 1950 does wet deal with 
substantive rights. 


(iv) No further retrospective operation or no further application of 
the new Rent Act of 1950 to pending proceedings should be given except: 
such as is provided in sections £7(3) and 48(5) of the Act of 1950. 


(vy) Section 12 of the Rent Act of 1950 is attracted toa pending suit 
for ejectment if it is such a pending suit to which section 18(5) applies in 
which by combined operation of section 18(5) and section 14 of the Act 
and by the express words used iu section 14, the provisions of section 12 of 
the Act are necessarily brought into operation ; apart from this, section 12 
is not retrospective in operation and applies Only tothe pending suit where 
a decree for ejectment could be made on the ground of default. 


*Original Civil Suit No. 2823 of 1949. 


VoL, 85.] _ HIGH COURT, 


(vi) Where an enactment is repealed unless a different intention appears 
the repeal shall not affect the previous operation of any enactment so 
repealed or anythin g duly done or suffered there-tnder nor will it affect any 
legal proceeding or remedy in respect of right, privilege or liability or for- 
feiture under the repealed Act, 


(vii) Section 11 of the Rent Act of 1948 is the law that is tobe applied 
to the pending suits, 


(viii) Rebuilding may mean to pull down entirely but may also mean 
rebuilding some portion and repairing the rest, - 


Gx) The interpretation of an word in the context of one statute can- 
not and should not apply to the same word used in different context in 
different statute passed for a different purpose. 


Suit for recovery of possession. 
The material facts are stated in the judgment. 


Mr. E. R. Meyer with Mr. S. P. Mitter for the Plaintiffs. 
Mr. B. C. Mitter with Mr. S. Das for the Defendant. 
- -The judgment of the Court was as follows :— 


P. B. Mukharji, J. :—This is a suit by the plaintiffs for the 
recovery of the ground floor of premises No. 88/2, Wellesley 
Street, Calcutta. The defendant is said to be a monthly tenant 
in the said ground floor at a rent of Rs. 135 per month whose 
tenancy was determined by a notice to quit given on the 25th 
May, 1949 by the plaintiffs solicitors. The ground on which 
possession is claimed is doza fide requirement for the purposes of 
building and rebuilding and for the purposes of the occupation of 
the plaintiffs. There is also an allegation that the defendant in 
violation of the terms of the tenancy caused extensive damage 
to the said premises. The prayers in the plaint include claim for 
possession, esne profits and damages to the extent of Rs, 20,000, 
The suit was filed on the rst day of August, 1949 when the West 
Bengal Premises Rent Control Act of 1948 was in operation. 


The original written statement of the defendant pleads that he 
has been working a printing press for several years with the 
knowledge and consent of the previous owners as well as of the 
plaintiffs. It admits that the tenancy was a monthly tenancy. 
It also admits the notice to quit. In the written statement it is 
pleaded that cracks to the walls and damage to the floor are due 
to the failure and neglect of the owners, previous and present, 
to effect necessary repairs, notwithstanding repeated requests, 
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The original written statement was filed on the roth September, 
1949. Then there was an application for amendment and an 
$ was made on the 2.st March, r950 by my learned brother 

. Justice Sarkar. The purpose of that amendment is to delete 
a admission of monthly tenancy and to introduce the case of a 
tenancy for the purpose of running a printing press. The idea 
was by the amendment to make out a case of a manufacturing 
tenancy so that the notice to quit could be questioned. 


Mr. B. C. Mitter appearing with Mr. S Das for the defendant 
raised the following issues :— 


y. Do the plaintiffs Jona fide and/or reasonably require the 
premises for the purpose of pollding and rebuilding or for their 
own occupation ? 


a. (a) Whatare the terms and purposes of the defendant’s 
tenancy ? 


(b) Has he violated any of such terms ? 


3. Has the defendant caused damage to the premises in suit 
as alleged in paragraphs 4 and 5 of the plaint ?- If so, what is 
the nature and extent of such damage ? 


4. Has the tenancy of the defendant been validly determined 
by the notice, dated the 25th May, 1949 ? 


g. What relief, if any, are the plaintiffs entitled to ? 


Mr. Meyer with Mr. S. P. Mitter, appearing for the plaintiff has 
accepted those issues. 


Issue No. r. As the language in which Issue No. 1 is framed 
will show the question at the outset is whether the Old Rent Act 
of 1948 or the new Rent Act of 1950 will apply to the present 
proceedings. It is an important question because section rr of 
the Rent Act of 1948 has considerably been altered by section 12 
of the Act of 1950. Formerly a landlord who dona fide required 
the premises either for his own occupation or for the purposes of 
building or rebuilding could claim possession of his property and 
there was no question of hardship or disadvantage of the tenant. 
But now under the new Act. the Court has to considér compara- 
tive public benefit or disadvantage by extending or diminishing 
accommodation and the comparative advantage or disadvantage of 
the landlord or the tenant, I, therefore, propose to deal with this 
aspect of the issue first, 


Von. 85.] - HIGH COURT. 


The recent Rent legislation of 1950 in yarious sections of the 
Act has specified different pending proceedings to which the Act 
will apply. In sub-section 3 of section ry of the Act it provides 
that if at the date when the Act comes into force proceedings for 
fixing standard rent are pending before the Controller or the 
Appellate Officer shall fix the standard rent in accordance with 
the provisions as laid down by this Act. Then again sub-sec- 
tion 5 of section 18 of the Act provides that if at the date when 
the Act comes into force a suit for ejectment of a tenant is pen- 
ding, the court shall exercise the powers of granting relief against 
ejectment given by section 14 of the Act. Mr. Meyer’s argument 
is that section 12 of the Act cannot apply to a pending suit like 
the present one because that is not one of the sections which is 
made applicable to pending suit by express words. He has 
relied on the well-known decision of Moon v. Durden (1), which 
was followed by the Court of Appeal here in Meghamalu’s case 
(Amulya Ratan Bhattacharya v. Meghmala Dutt) (2) at pages 478 
and 479. The question however, is not to be determined, 
in my opinion, by looking at section 12 only. It is quite 
true that section r2 does not use any words expressly to include 
a pending suit but the point is whether by the combined operation 
of sub-section 5 of section 18 of the Act and section 14 of the 


Act, the particular section 12 is made applicable to a pending 
suit. 


Now section 18(5) of the new Act applies toa pending suit 
for ejectment of a tenant “in which no decree for ej-ctment 
would be passed except on the ground of default in payment of 
arrears of rent under” the old Act of 1948. The question for 
determination, therefore, is whether the suit that is pending 
before me is sucha suit. Ifitis such a suit then the Court is 
obliged to grant relief against ejectment as provided in section r4 
which in its term refers to section 12 of the Act; if not, then 
section 12 has no application. Onan analysis of the plaint filed 
in this suit I find there is no claim for ejectment of the tenant on 
the ground of default in payment of arrears of rent. The plaint 
is a claim for the ejectment of a tenant on the ground that the 
plaintiffs dona fede require the said premises for purposes of 
building and for their own occupation This, therefore, is a suit 


where a decree for ejectment could be made on grounds other ` 


(1) (1848) 154 E. R. 389. 
(2) (1949) 53 C. W. N. 474. 
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than default in payment of arrears of rent as contemplated in 
section 18(5) of the Act. I hold, therefore, that section 18(s) 
of the Act of 1950 does not apply to this pending suit before me. 


No rule of construction is more well-settled than that a retros« 
pective operation is not to be given to a statute so asto impair 
an existing right or obligation except with regard’ to matter of 
procedure unless that is the inescapable result which cannot be 
avoided without doing violence to the language of the enactment. 
If the statute is expressed ina language which is fairly capable 
even of either interpretation it should in my view be construed as 
prospective only and not retrospective. The authorities are so 
numerous on the point that I do not propose to deal with them 
in detail and I will only refer to the observations of Wright J. 
in ln ve: Athlumney (1) at pages 551-2. Section 12 of the 
new Act of 1950 does not deal with procedure but with substan- 
tive- rights. On the principle of construction which I have just 
referred to I am, therefore, not prepared to give section 12 any 
retrospective operetion save and except that is clearly stated 
in the statute. 


The scheme of the new Rent Act of r950 is to specify the 
classes of pending proceedings wherever the new Act is intended 
to be applied to them. Pending proceedings before the Rent 
Controller and pending suits for ejectment of a particular class 
are the only two instances where the new Act can be applied 
to pending proceedings. That is clear from the express words 
used in section 17(3) and section 18(5) of the Rent Act of 1950, 
In my judgment therefore no further retrospective operation or 
no further application of the new Act of 1950 to pending proceed- 
ing should be given except such as is provided in these two parti- 
cular section 17(3) and section 18(5) of the Statute. 


| On the interpretation of section 18(5) of the Act of 1950 I have 
come to the conclusion that it does not apply to all the pending 
suits for ejectment of a tenant but only to that class of pending 
suits for ejectment where no decree could have been made except 
on the ground of default in payment of arrears of rent. So that 
a pending suit for ejectment of a tenant on any ground_other than 
default in payment of rent does not come within the operation of 
section 18(5) of the Act. In other words a pending suit for 
ejectment of a tenant on the eran’ of dona fide requirement for 


(1) [1898] 2 Q. B. 547. 


Vor, 85.] > HIGH COURT., 


the purpose of building or reb uilding or for landlord’s own occu- 


pation does not come within the meaning of section 18(s) of the 
Act of 1950. 


While therefore I do not'accept Mr. Meyer’s sweeping claim 
that section 12 of the Act does not at all apply to a pending 
action because I am of the view that section 12 is attracted to a 
‘pending suit for ejectment if it is such a pending suit to which 
Section 18(5) applies in which event by the combined operation of 
Section 18(5) and section 14 of the Act and by the express words 
used in section 14, the provisions of section r2 of the Act are 
necessarily brought into operation, I am still of the view that 
apart from this, section 12 is not retrospective in operation and 
applies only to the pending suit where a decree of ejectment 
could be made on the ground of default in the payment of 
arrears of rent, 


The question then is that if this is a pending suit to which the 
new Act of 31950 does not apply then what is the law that does 
apply to such a pending suit and according to which the rights of 
the parties in, such -suit are to be determined. Mr. B. C. Mitter 
learned counsel for the defendant argued that I cannot apply 
the old Act of 1948 because that has been repealed completely 
by section 45 of the new Act of r950. That is an argument which 
must be overruled. The principle in such a case is clear and 
well-established. Itis this that where an enactment is repealed 
` unless a different intention appears the repeal shall not‘affect the 
previous operation of any enactment so repealed or anything duly 
done or suffered thereunder nor will it affect any legal proceeding 
or remedy in respect of any right privilege or liability or forfeiture 
‘under the repealed Act. I need not go into the authorities on 
this point but will only be content by relying on the provisions of 
section 8 of the Bengal General Clauses Act whose provisions are 
similar to the like provisions in the Indian General Clauses Act. 
The same principle is recognised in section 38 of the English 
Interpretation Act, 1 889 and reference may be made to Bennet v. 
Tatton (1). I, therefore, hold that section 1x of the Rent Act 
of 1948 is* the law that is to be applied to the pending suit that is 
before me. 


Before I leave the discussion of retrospective operation of 
section 12 of the new Rent Legislation of 1950 it will be appro- 
(1) [1918] W. N. 291. 
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priate to refer to certain principles under the English Law. 
Hailsham Edition of Halsbury’s Laws of England states that law — 
in the following terms ;:—‘'It does not follow that because a statute 
does not contain the words ‘from and after the commencement 
of this Acv it is retrospective or that when it contains them it is’ 
not retrospective. The word ‘retrospective’ is in itself ambiguous. 
A statute is not to be construed to have a greater retrospective 
operation than its language renders necessary.’ (3r Hals. 515-510). 
Tke context of an Act and its scheme are in my opinion very often 
as important as the language in determining the question of the 
retrospective operation of a statute or of a particular section of it. 
Analysing the scheme, context and language of the Rent Act of 
1950 I have come to the conclusion which I have stated above that 
section 12 of the Act is not retrospective except in the case where 
a decree could have been made on the ground of default in pay- 
ment of rent by reading section 18(5) which refers to section 14 
and which again in its turn refers to section r2 of the Act. In 
the recent dicision of the English Court of Appeal in Hutchinson 
V. Jauncey (1) there isan attempt to shake up the law on this 
point and the dictum of Sir George Jessel M. R. in Zn ves Joseph . 
Suche & Co., Lid, (2) at page 5o has been doubted. It appears 
to have been laid down by Sir Raymond Evershed, M. R. that a 
retrospective operation to a statute may be given although there 
are no express terms in the statute to indicate that provided there 
is what the learned M. R. calls the “necessary intendment of 
the Act” to affect pending cause of action. Even if the test of 
“neces:ary intendment” ts applied to find out whether a statute 
has retrospective operation .or not so as to affect a pending action 
I am of the opinion that the case of Hutchinson v, Jauncey (1) 
is clearly distinguishable because of the special language used in 
section ro of the English Landlord and Tenant Rent Control Act, 
1949. There is no such comparable language used in our legis- 
lation of 1950 from which the “necessary intendment” can be 
deduced. Besides the scheme and context of the Rent Act 1950 
do notin my judgment show any “necessary intendment” that 
section 12 is retrospective except to the extent that I have already 
indicated. ° 


The theory of “necessary intendmenv” does not lay down any 
new law of retrospective operation of a Statute. Sir George 


(1) [1950] 1 All. E. R. 165. 
(2) [1875] 1 Ch. D. 48. 


Vou. 8%.) HIGH CoURT. 


Jessel, M. R. in Jn ve: Joseph Suche & Co. Lid (1) observed in 
unequivocal language, “I so decide because it is a general rule 
that when the legislature alters the right of parties by taking away 
or conferring aright of action its enactments, unless in express 
ferms they apply to pending actions, do not affect them. Itis 
said that there is one exception to that rule viz., that when enact- 
ment merely enacts procedure and does not extend to rights of 
action they have been held to apply to existing rights.” This 
dictum of Sir George Jessel, M. R was uttered in the context of 
the Statute that was being considered in the case where no case 
of necessary intendment arose. It is unfortunate that Evershed, 
M. R. although eulogised the industry of Counsel in examining 
many cases the decision lu re; a Debtor (2) was not cither cited 
or noticed where Lord Wright, M. R. at page 242-3 presiding over 
the Court of Appeal sitting with Romer L. J. and Eve J. approved 
the observation of Jessel M. R. I refer to this decision, Za res 
_ Debtor (2) and specially to Lord Wright’s observations at pp 
42-43 because it appears to me that Jessel M, R’s dictum in Zn re; 
Joseph Suche (.) was thought by Evershed M. R. as being only 
the expression of a Judge “sitting at first instance.” Jessel M. R. 
in Quilter v. Mapleson (3) also considered a somewhat similar 


problem sitting in Appeal and came tothe conclusion that sec- . 


tion 14(2) of the Conveyance of Law of Property Act, r 31 was 
not confined to breaches taking place after the Act came into 
Operation but extended also to breaches committed before the 
Act and to proceedings pending when the Act came into opera» 
tion. At page 674 of that Report Jessel M. R. observes “the 
question whether an Act of Parliament is retrospective in its 
Operation must be determined by the provisions of the Act itself 
bearing in mind that a Statute is not to be construed restrospec- 
tively unless it is clear that such was the intention of the Legisla- 
tion”. A perusal of this judgment leaves no room for doubt that 
the learned Master of Rolls considered the intention or the 
necessary intendment of the Statute under consideration. This 
again was a case which was not noticed by Evershed M R. Con- 
sideration therefore of the “necessary intendmenv”’ of a Statute 


is nota novel idea. Butsuch necessary intendment in order to- 


hold a Statute or any section thereof retrospective so as to apply 
to a pending proceeding must in my view be compelli ng. 
(1) [1875] 1 Ch. D. 48. 


(2: [1936] 1 Ch, D. 237, 
(3) (1882) 9 Q. B. D. 672; 
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The words “notwithstanding any law” in section r2 of tke Act 
are an expression which even if considered referrable to both 
pending or future actions then the principle that where a Statute 
is fairly capable of both retrospective and prospective operation 
it will be given only prospective and not retrospective effect, should 
be applied. This expression therefore in my view cannot give 
section 12 such a retrospective effect asto affect pending actions 
save in the manner that I have noticed. Similarly the expression 
“Provided that nothing in this sub-section shall apply to any 
suit for decree for such recovery of possession”. in section 12 of 
the Rent Act of 1950 even if considered referrable to both pend- 
ing and future actions then by the same principle only prospec- 
tive and not retrospective effect should be given. Incidentally 
this expression referring to a suit was not there in section rr 
of the Old Rent Act of 1948 and it is necessary to observe that 
difference. 


I proceed, therefore, to deal with the facts. I propose to 
deal with the fact first under section rr of the Rent Act, 1948, 
which is the law which in my opinion should be applied to this 
suit. I will also thereafter deal with the facts on the basis even 


- of section r2 of the Act of 1950 because I am of the view that the 


plaintiffs have made good their claim on either ground. 


{His Lordship then proceeds to deal with the evidence on 
the point.] 


* # * o * * 


I see, therefore, nothing unreasonable in the plaintiff’s saying 
that he dona fide or reasonably requires the house for building 
and rebuilding. 


Elaborate argument has been addressed to me as to what is 
the meaning of ‘building’ and ‘rebuilding’ and as to when extensive 
repairs could come within the meaning of rebuilding. Cases based 
on the provisions of the Settled Land Act dealing with the inter- 
pretation of building and rebuilding used in that Act have been 
quoted to me viz: Zn ve: Leigh's Settled Estate (1), inves Lord 
Gerards Settled Estate (2), In res De Teissier’s Settled Estates (3), 


(1) [1902] 2 Ch. 274. 
(2) [1893] 3 Ch. 252. 
(3) [1893] 1 Ch. 153. 


VoL. 85.) ` HIGH COURT, 


dn re: Wrights Settled Estate (1) and Jn re: Windham’s Settled 
Estate (2). And what is more Mr. B. C. Mitter for the defendant 
tried to suggest that the Court of Appeal in Bhudan v. Ganendra 
(3) has decided that there must be acomplete demolition of an 
entire building before there can be any case of building and 
rebuilding. I have no hesitation in saying that Mr. B. C. Mitter 
has completely misread and misunderstood the judgment of the 
Court of Appeal and I do not read the judgment of the Court of 
Appeal as laying down such a principle. I think a working test 
should be applied here and in my view to rebuild might mean 
to pull down entirely but may also mean rebuilding some portion 
and repairing the rest. Repairing in my view will not ordinarily 
be either building or rebuilding but it is quite in the fitness of 
things, if the repairs are so extensive and fundamental as in the 
facts of the case before me where ina building about a hundred 
years old, the walls and the floors are all cracked, where the 
steps are all broken, and the ground floor has sagged so 
heavily that it has to be temporarily supported by pillars from 
collapsing that I have no hesitation in holding that such extensive 
repairs such as those, I am satisfied, are necessary in this case 
should certainly come within the meang of ‘rebuilding” under 
the statute. 


The cases I have been referred to and which I have just men- 
tioned are all cases arising under the Settled Lands Acts in 
England and are in my view not helpful for the purpose of 
the present enquiry before me. They are concerned with the 
interpretation of ‘building’ and ‘rebuilding’ in the special context 
of these Acts where the words ‘building’ and ‘rebuilding’ are 
used along with words like ‘additions’, ‘alterations’ and ‘improve- 
ments’. The observations of Lindley, L. J. Za re.: Lord Gerard's 
Settled Estate (4) at pages 257-8 show how the special context and 
purpose of Settled Land Acts lead to special interpretation of 
the words ‘building’ and ‘rebuilding’, Burrough’s work ‘Judicially 
defined words and phrases’ conveniently collects the different 
meanings attributed to these words ‘building’ and ‘rebuilding’ i 
volume 4 pages 344-356 under different Acts like Settled Land 


(1) (1900) 83 Law Times, 159. 
(2) [1912] 2 Ch, 75. 

(3) (1949) 84 C. L. J. 157. 

(4) [1893] 3 Ch. 252. 
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Acts, Metropolitan Buildings Act, Finance Act, Prescription Act, 
Burial Act, Gasworks Act, Income Tax Act, Land Clauses Conso- 
lidation Act, London Building Acts, Public Health Acts etc. 
In my judgment these authorities and decisions can not determine 
the interpretation of the words ‘building’ and ‘rebuilding’ as used 
in the Rent Act of 1948 or i950. l consider ita principle that 
the interpretation of a word used in the context of one Statute 
cannot and should not be applied to the same word used ina 
different context in different Statute passed for a different pur- 
pose. The context and purpose of an Act help to determine the 
meaning of the words used in the Act and the words and their 
interpretation should not be understood divorced from such con- 
text and purpose. In other words if there is an interpretation of 
the same word used in another Act of similar purpose and in 
similar context such interpretation may only act as an useful aid 
but not otherwise. 


The interpretation of the words ‘building, and ‘rebuilding’ 
should in my view be such in this case as is consistent with the 
purpose and context of the Rent Acts of 1948 and 1950. In the 
light of the scheme and purpose of the Rent legislation one test 
by which to define ‘building’ and ‘rebuilding’ is this that it should 
be of such a nature that it will require displacement of the 
tenant. In other words the ‘purpose’ of ‘building’ or ‘rebuilding, , 
within the meaning of the Rent legislation must be of sucha 
nature as cannot be carried out 1f the tenant remains in occupa- 
tion of the premises under consideration. This in my judgment 
provides a sufficient standard and working test by which the 
words ‘building’ or ‘rebuilding’ are to be understood under the 
Rent Act of 1948 or 1950. If therefore repairs so extensive and 
fundamental in character as for instance 1n this case where the 
very foundation on which the ground floor rests have to be 
reconstructed, where the very walls which have become cracked 
and moist have to be thrown dawn and rebuilt that they cannot 
be carried out if the tenant remains in possession then it becomes a 
case in my opinion of ‘building’ or ‘rebuilding’ within the meaning 
of the Statutes. I dissent entirely from the view that ordinary 
repairs can at all come within the meaning of the words ‘building’ 
or ‘rebuilding’ under the Rent Acts. 


On this evidence before me in this case I hold that the 
plaintiffs dona fde or, reasonably require the premises in suit 
both for the purpose of building and rebuilding and for their 


- 


Vou. 85.) HIGH COURT. 


own occupation. I accordingly answer the first issue in the 
affirmative. 


Before I leave this issue I will only refer to the new Act in 
which an Explanation intended to be a guide for the court in 
determining the reasonableness of the requirement for purposes 
of building and rebuilding provides—" Ihe Court shall have 
regard to the comparative public benefit or disadvantage by 
extending or diminishing accommodation” and to ‘And in deter- 
mining the reasonableness of requirement for occupation regard 
should be had to the comparative advantage or disadvantage of 
the landlord or the tenant.” 


Therefore, I will record first a finding so far as reasonable 
requirement for occupation is concerned in ‘the light of the 
Statutory explanation. What is the comparative advantage or 
disadvantage of the landlord or the tenant in this case? The 
present disadvantage of the landlord I have discussed as ela‘ora- 
tely as is possible. The advantage that he will get is alsoa 
matter which Ihave discussed as completely as possible. I will 


now discuss the comparative advantage or disadvantage to the 
tenant. 


[His Lordship then proceeds to discuss the evidence on this 
point] 


* * * % * * 


Issue No. 3: On the evidence, I am satisfied that the defen- 
dant has caused damage and the damage is caused by -running 
the printing press and by storing heavy barrels which have caused 
cracks and have damaged the walls and floors, I accept the 
evidence of Nepal Chandra Dutt and Probodh Chandra Bhatta- 
charjee, the engineers of the plaintiff as against Probodh Chandra 
Chatterjee, the engineer of the defendant. On this point there 
has been, however, no details of the estimate of the damage, 
Nepal Chandra Dutt says that he enclosed an estimate giving 
particulars but the plaintiff says that he did not get them 
nor does the report of Nepal Chandra Dutt say that he 
enclosed any details of the estimate. On the question of 
the details of the estimate however he was not crossexamined 
by Mr. B. C. Mitter, learned counsel for the defendant. I will 
only proceed so faras this question of damage is concerned on 
the basis of the figure given by the defendant’s own engineer for 
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the ground floor which is Rs. 4,000. Reference or a. further 
enquiry as to damages at this stage will mean unnecessary costs 
of litigation. I will, therefore, assess the damage under this issue 
at Rs. 4,cco on the basis of the evidence of the defendant's own 


_ engineer. 


Issue No. 2: The answer to this issue naturally follows from 
my finding that it isan ordinary monthly tenancy and I hold that 
the defendants tenancy was validly determined by the notice to 
quit dated May 25, 1949. 


Issue No.5: Reliefs follow as a matter of course. In the 
circumstances there will be judgment for possession of the 
ground floor of premises 88/2 Wellesley Street, Calcutta as 
claimed in prayer (a) of the plaint and there will be mesne 
profits atthe rate of rent from July 1, 1949 until delivery of 
possession. . l 


There will be a decree for damage for Rs. 4,000 as damages, 
and for costs. Certified for two‘counsel. 


Messrs Fox and Mondal: Solicitors for the Plaintiffs. 


Messrs. Ambica Charan Dey & Co.: Solicitors for the 
Defendant. 


S. K. R. C Sutt decreed, 
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CRIMINAL REVISION. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice and 
Mr. Justice S. C. Lahiri, 


KIRAN BALA DASSI CRIMINAL. 
D. 1949. 


November, 15. 


PROBODH CHANDRA DEY AND OTHERS. * ies 


Grima Trial—Prosecution of complainani—Indian Penal Code (Act XLV of 

1860), section 211—Application by complainant before Sessions Judge— 

| Code of Criminal Procedure (Act V of 1898), section 435—Session Judge’s 

finding that a prima facie case made out by complainant—Indian Penal 

Code, section 392—Prosecution of complainant not justified —Cross- 

examination of complainant’s witness by Magistrate in section 211 
proceedings, if bad in law. 


K filed a complaint against P and others alleging that they unlawfully. 
entered her house at night and committed robbery of her ornaments etc, 
The police asked for K’s prosecution after-submission of report. The Magis- 
trate during enquiry cross-examined K’s witnesses and ordered that K be 
prosecuted. The Sessions Judge on K’s application to him under section 435 
of Criminal Procedure Code held that a prima facie case was made out by 
- K under section 392 of Indian Penal Code. 


Held (1) that on the findings of the Sessions Judge the order of prosecu- 
tion of the complainant under section 211 of the Penal Code is entirely 
unjustified and (2) that the crosssexamination of the complainant’s witness by” 
reference to police diary by the Magistrate holding the enquiry is bad 


in law, 
Petition of revision by the Complainant, 
Petition of complaint by the Petitioner. 
The material facts will appear from the judgment. - 
Messrs. Dwijendra Krishna Dutta and Kumar Krishna Dutta 
for the Petitioner. 
. Mr. N. K. Sen for the Crown. 
The following judgments were delivered : 


S., C. Lahiri, J.:- This isa petition of revision against an November, 15. 
order by which the petitioner, Kiranbala Dassi, has been = 
ordered to be prosecuted under section 2tr of the Indian Penal 


~ Code. 


*Criminal Revision No. 498 of 194). 


1949. 
wre 
Kiran Bala Dassi 


v. 
Probodh Chandra 
Dey. 
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The facts of the case are these: Kiranbala Dassi lodged a 
first information report-to the effect that the opposite parties 
unlawfully entered into her house at night and committed robbery 
of her ornaments and cash and gold ring and also a torch from one 
Sibu who was present in her house at that lime. 


The police submitted a final report and asked for the prosecu- 
tion of the informant under section 211 of the Indian Penal Code. 
The petitioner Kiranbala Dassi filed a naraji petition. The 
learned Magistrate who held the enquiry cross-examined the com- 
plainanw’s witnesses by reference to the police diary and ultimately 
came to the conclusion that the complainant’s case was false and 
that she should be prosecuted under section 211. The petitioner 
filed an application before the Sessions Judge under section 435 
of the Code of Criminal Procedure. The Sessions Judge came 
to the conclusion that from the evidence of the witnesses examined 
by the petitioner a prima facie case under section 392 of the Indian 
Penal Code against the opposite parties is amply made out, and he 
also found that it could not be said with any emphasis that the 
allegation of Kiranbala Dassi is untrue or false. Further, the Ses- 
sions Judge found that obviously some offence was technically done 
by the opposite parties in that they unlawfully entered into the hut 
at night and annoyed and insulted the inmates and took away the 
gold ring from the said Sibu. Upon these findings it seems to us 
that the order of prosecution of the complainant Kiranbala Dassi 
under section 211 of the Indian Penal Code is entirely unjustified, 
and we also hold that the learned Magistrate who held the enquiry 
went out of his way in cross-examining the complainant’s witnesses 
by reference to the police diary. This procedure does not seem 
to us to be in accordance with law and we direct that the petition 
of complaint filed by Kiranbala Dassi be enquired into by another 
Magistrate to be nominated by the District Magistrate. 


The Rule is accordingly made absolute. The order of the 
learned Magistrate is set aside. 


Let the additional affidavit filed in Court oiy be kept on the 
record. 
Harries, C. J. :—I agree. 
Se Ce Rule made absolute. 


VoL. g4.) aida cout. 
ORIGINAL CIVIL. 
Before Mr. Justice A. K Sarkor. 


MANINDRA NATH DE 
D. 


r MAN SINGH.* 


Possession, .suit for—West Bengal Premises Rent Control (Temporary 
Provisions) -Act, (Act XXXVIII of 1948), section.r1(1) (f)—~Bona fide 
requirement for the purposes of building and rebuilding, tests of— 
Transfer of Property Act, (1V of 1882), section 113—Watver of 
notice to qutit—Proofs necessary to establish waiver—Acceptance of rent 
and grant of rent receipt after notice to quit, if waiver of notice— 
Section 116—Distinction between vents payable under the contract of 
tenancy and under Rent Act of 1943—West Bengal Premises Rent 


Control (Temporary Provisions) Act, 1948, section 21—Inadmissibility of 
certain evidence. 


In a suit by the plaintiff for possession of a flat let out to the defendant 
on the ground that the flat is bona fide required by the plaintiff for the 
purposes of-rebuilding : 


Held, that as the Rent Control Act does not contemplate decree for 
partial possession, as soon as the plaintiff is found to require possession of 


any portion of it, he becomes entitled to a decree for possession of the whole 
of the flat. 


Bhulan Singh v, Jnanendra Kumar Roy Choudhuri (1) approved, 


On February 22, 1949, the plaintiff served a notice on the defendant 
asking him to quit and vacate the premises at the expiry of the month of 
March, 1949. Inspite of the notice, however, the defendant did not vacate 
the flat. On that the plaintiff brought this suit on April 12, 1949; the 
defendant, however went on paying rent month by month and he 
did so upto January, 1950, and the plaintiff accepted the rent and issued 
receipts in precisely similar forms for certain prior months and for the 
subsequent months right upto January, 1950, signed by the plaintiff. 
QueStion ‘arose whether there was waiver of the notice to quit by the 
plaintiff. 


„Held, that in order that a notice to quit may be said to have. been waived, 


there must be proof of an agreement between tbe landlord and the tenant 
to treat the tenancy as having been revived, 


*Original Civil Suit No, 1348 of 1949. 
(1) (1949) 84 C. L. J. 1575 
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Davies v. Bristow (1) and Clarke v. Grant (2) relied on. 


In order to apply section: 113 of the Transfer of Property Act, the 
consent on the part of the person receiving the notice, to the waiver of 
the notice that is to say the continuation of the tenancy has first to be 
established. 


Rent under the law relating to landlord and tenant, whether under the 
common law or the Transfer of Property Act, is consideration payable by 


the tenant for his occupation of a premises under a contract with the 
landlord. 


Bat Khasru v. Bai Jerbai (3) referred to. 


“Rent” under the Rent Control Act of 1948, however, means a sum, 
the amount of which is the same as was payable as rent under the contract 
cf tenancy and which the tenant must go on paying to the landlord, 
if he wishes to avail himself of the benefit of the Rent Control Act, 1948, 
and this although a contract of tenancy may have come to an end. 
When rent is paid under the Act after the contract of tenancy has 
come to an end inspite of it, it cannot of course be rent payable under 
the contract. 


'™ Baldeodas Mahabir Prosad v, C, P. Sonavala (4) relied on. 


Production of receipts of rent received after notice to quit is not sufficient 
evidence of an agreement to continue the tenancy and so of waiver of the 
notice to quit. l 


Baldeodas Mahabir Prosad v, C. P. Sonavala (4) relied on. 


Acceptance of rent must be rent paid with a view to createa contract of 
tenancy and not with a view to come within the protection of the Rent Act 
for under the Transfer of Property Act rent is the consideration for a contract 
of tenancy and nothing else. 


Section 21 of the Rent Control Act, 1948 is not concerned with what 
amounts to a waiver of notice to quit or what evidence is sufficient to prove 
it except that something which might have been evidence of wales is 
declared not be admissible in any event as such. 


Suit for recovery of pea. 

The material facts are stated in the judgment. 

Mr, A.C. Mitra with Mr A. M. Pal for the Plaintiff. 

Mr. G. P. Kar with Mr. B. K. Chakraberty for the Defendant, 
(1) [1920] 3 K. B. 428. 
(a) [1949].1 All. E. R. 768, 


(3) A. I. R. [1949] F. C. 124 
(4) A. I. R. [1948] Bom 385. 


Von. 8%.) HIGH COURT. 


` The judgment of the Court was as follows :— 


Sarkar, J.:—This isa suit bya landlord against a tenant 
for a decree for possession of a flat let out to the tenants, on the 
ground that the flat is dona fide required by the landlord for pur- 
poses of rebuilding. The landlord claims that he is entitled to 
the decree under Proviso (f) to section r1(1) of the West Bengal 
Premises Rent Control Act, 1948. 


The house in which the flat is situate was built in 1940 and 
has at present three storeys, in each of which there are two flats. 
The defendant is the tenant of the front firt on the second floor. 
The house has two staircases, the back one of which is meant 
for the use of the tenants and goes up to the second floor. The 
front staircase only goes from the ground floor front flat to the 
first floor front flit, both of which flats are used by the landlord. 
The space in the second floor over this staircase is in the defen- 
dant’s flat and is used by him as his kitchen. The house also 
has provision for fitting up a liftand the space meant for the lift 
Shaft is now used on each floor as an ante-room or entrance to a 


flat. The entrance to the defendant’s © flat is through one of 
these rooms. 


The plaintiff is admtttedly an eminent member of the medical 
profession in this city. Hə was a member of the Medical service, 
probably the Provincial Medical Service, having officiated fora 
few months at the end of his service career as the Principal, 
Calcutta Medical College on a salary of Rs. 1800 a month. He 
retired from service in January, 19,9. He has also hada very 
good private practice. 


In 1948, a few months before his retirement the plaintiff con- 
ceived the idea of adding two new storeys to the building and taking 
up the front staircase to the top floor that he intended to put up 
and also installing a lift. On August 16, 1948, he got the necessary 
plan sanctioned by the Corporation of Calcutta. Soon after that, the 
plaintiff intimated to the defendant that he would have to vacate 
as his flat would be required for the purpose of the additions to 
the building that the plaintiff proposed to make. The defendant 
was not willing to leave and, of course, it was “not easy- fcr him to 
leave forthwith. | 


On February 22, 1949, the plaintiff served a notice on the 
defendant asking him to quit and vacate the flat at the expiry of 
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the month of March 1949. Thereis no dispute that the notice 
was duly served on the defendant.and that it was a sufficient and 
legal notice. In spite of the notice, however, the defendant did 
not vacate the flat. On that, the plaintiff brought this suit- on 
April 12, 1949. The defendant, however, went on paying rent 
month by month and he did so upto January, 1950, and the plain- 
tiff accepted the rent. It appears that, pending the suit, an 
application for summary judgment had been made, but with no 
result, 


The plaintiff says that sometime about the end’ of 1¢49, while 
the suit was pending, he-was advised by an engineer to alter the 
plan for rebuilding that he had already had sanctioned by the 
Corporation and this engineer gave certain new suggestions, 
which he said would fetch a proportionately larger income bn the 
investment. A plan was drawn up in accordance with these 
Suggestions and such plan was actually sanctioned by the Corpora- 
tion of Calcutta on December 19, 1949. 


Thereafter this plaint was amended ; paragraph 4 was slightly 
altered. Paragraph 4, as it stood before the amendment, read 
as follows: “The said flat is dona fide required by the plaintiff 
for purposes of building fourth and fifth storeys on the said 
premises, No. 73B, Ganesh Chandra Avenue, Calcutta.” After 
the amendment, it reads: “The said flitis Jona fide required by 
the plaintiff for purposes of building and/or rebuilding the said 
premises, No. 73B, Ganesh Chandra Avenue, Calcutta.” 


This last plan provided for three additional storeys instead of 
two and for fitting-up a lift and for increasing the floor Space in 
each storey by about 200 sq.ft. This increase was to be effected 
by pulling down a substantial portion of an existing main wall and 
putting up another such wall in lieu of it 5 ft. away. The plan 
also involved the shifting of various partition walls inside the flats. 
The idea of taking up the front staircase upto the proposed top 
floor was also retained. l 

The following issues were raised ; 


(1) Are the premises required by the landlord Jone fide for 
the purpose of building and rebuilding ? 


(2) Has the notice to quit been waived by the plaintiff ? 
(3) What relief, if any ? 


The tests as to dona fide requirement for building have been 
settled by the judgment of this Court in B&ulan Singh v 


VoL. 85.) HIGH COURT, 


Jnanendra'Kumar Ray Chaudhuri (1). The learned Chief Justice 
in that judgment observed as follows: “he plaintiff satisfied 
the learned judge that he had means to rebuild, that he had made 
necessary contract to rebuild.and that he had every intention of 
demolishing the premises and erecting premises thereon which 
would be -very much more commodious and would enhance five 
or. six times the rent which he was then receiving from the pre- 
mises. It appears to me upon the facts that the learned judge was 


bound to hold that the premises were bona fide for the purpose of 
building and rebuilding.” 


I find that in this case each of these tests has been satisfied. 


[His Lordship then proceeds to deal with the evidence on 
this pojnt.] 
* % * + * * 


All this conclusively shows that it is eminently reasonable that 


the plaintiff should be allowed to rebuild and his desire to do so 
is dona fide, 


I do not wish to be understood as saying that in order to be 
able to claim possession for rebuilding purposes under the Act, 
the plaintiff must prove that he reasonably requires an increase 
of income, or that the building would fetch reasonably more after 
the rebuilding. These questions have not arisen in this case and 
I say nothing about them. 


{His Lordship then proceeds to deal with the evidence. ] 
eo F - # + * 


The plaintif could not have carried out any of the rebuilding 
operations. in the flat occupied by the defendant unless he got 
possession at least of the portions which he required. As the 
Act does not contemplate decree for partial possession, as soon 
as he is found to require possession of any portion of it, he be- 
comes entitled to a decree for the possession of the whole. The 
plaintiff could carry on the rebuilding with the defendant’s permis- 
sion but the Act does not contemplate such a position. It gives the 
plaintiff the right to a decree for possession if he requires possession 
for rebuilding and if he requires to rebuild he does so in his own 
right, that.is to say, without depending on the defendant’s permission. 
I may also add that in view of the rebuilding that has to be carried 
out under the last plana very large portion of the flat would be 


(1) (1949) 84 C. L. J. 157. 
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required by the plaintiff and what would be left of it would be more 
or less impossible for anyone to live in. — i 


I also desire to state that I find myself in complete agreement 
with what Banerjee, J. said in Aulan Sing’s case (1) that the 
reasonableness of the requirement is a question of fact to be 
determined at the hearing. So that it makes no difference that 
the last building plan was contemplated after the suit had been 
filed. It is enough that at the time the suit comes up for 
hearing.that plan is available to show Jona fide requirement for 
rebuilding. The section does not bar a suit for ejectment. It 
only bars a decree for possession unless the case comes within 
the proviso, This, to my mind, so comes at the time the decree 
is to be passed. There can, therefore, be no objection taken to 
the suit on the ground that when it was filed the rebuilding 
according to the last plan was not in’ contemplation. 


[His Lordship then proceeds to deal with the evidence. ] 


* % * * + 


On the evidence, therefore, I am fully satisfied that the plaintiff 
requires the flit occupied by the defendant dona fide and for 
the purpose of rebuilding. 


I now come to the next objection to this suit, namely, that the 
notice to quit has been waived. It appears that the notice to 
quit expired at the end of March 194). There’isa receipt, dated 
April 6, 1949, in respect of the rent for April 1949 signed by the 
plaintiff which is in the following terms: 


205, Calcutta 
6/4/49. 


“Received with thanks from Mr. Man Singh the sum of 
Rupees two hundred and fifty only, being the rent inclusive of 
Municipal taxes for the month of April 1949 for the use and 
occupation of Flat No. 4, of Premises P. 32 Scheme 40 C. I; T. 
Ganesh Chandra Avenue.” 


M. N. Dey. 


Receipts in precisely similar forms for certain prior months and: 
for the subsequent months right upto January 1950 signed by 
the plaintiff were also produced. The plaintiff has admitted that 
these receipts were granted by him in respect of rent paid by the 


(1) (1949) 84 C. L. J. 157. 
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defendant as stated in the receipts. It will be remembered that 
the suit was filed on April 12,1949. ~ 

Learned counsel for the defendant’ has contended that this 
acceptance of rent amounted to waiver of the notice to quit. 
There can be no doubt that ordinarily acceptance of rent is an 
excellent evidence from which an inference can be drawn that 
the notice to quit has been waived. The substance of the matter, 
however, as now appears to be finally settled, is that in order 
that a notice to quit may be said to have been waived there must 


be proof of an agreement between the landlord and the tenant ` 


to treat the tenancy as having been revived. The matter is very 
clearly brought out in the judgment delivered by Lush, J. in 
Davies v, Bristow (1). At page 435 of the report the learned 
Judge expressed himself thus : 


“When once the notice to quit has expired the position of the 
parties is precisely the same as it would be, if the original lease 
had provided for the determination of the term on the date men- 
tioned in the notice. There is in that case no room for election 
by the landlord. The landlord and the tenant may Of course agree 
that a new tenancy shall be created on the old terms, and that 
is what in effect they do when they agree that the notice to quit 
shall be waived but the agreement to continue the tenancy must 


be proved. It must be shown that the parties were ad idem as to 
the terms,” 


This case received full support of Chief Justice Lord Goddard 


and the Judges associated with him in the case of Clurke v. Grant l 


(2). In this case Chief Justice Goddard said : 


‘ Therefore, the tenancy having been brought to an end by a 
notice to quit, a payment of rent after the termination of the 
tenancy would only operate in favour of the tenant, if it could be 


Shown that the parties intended that there should be new tenancy, ` 


That has been the law ever since it was laid down by the Court of 
King’s Bench in Cheny v. Batten (3) where Mansfield, L. J. said : 
“The question therefore is gwo animo rent was received and what 
the real intention of both parties was ? ” 


The case of Clarke v. Grant (2) expressly overruled Hartel] y. 
Blackler (4) where it had been held that payment and acceptance 


(1) [1920] 3 K. B. 428. 
(2) [1949] 1 All. E, R. 768. 
(3) (1775) 1 Cowp. 245. 
(4) [1920] 2 K. B. 161, 
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of rent for a period subsequent to the expiry of the notice to quit 


was conclusive evidence of an agreement to treat the tenancy as . 


continuing, Ia Clarke v, Grant (1) though there was payment of 
rent by the tenant and acceptance of such rent by the landlord’s 
agent, the landlord was permitted to show that his agent had 
accepted the rent by mistake. On the mistake being shown it 
was held that there could have been no agreement to continue 
the tenancy and hence the accrptance cf rent did not constitute 
waiver of the notice to quit, 


It is, therefore, clear that, in order te establish waiver of a 
notice to quit, the party desiring to do so, must prove that the 
landlord and tenant had entered into a new agreement to treat the 
lease as continuing. That is also, to my mind, the way that 
section F13 of the Transfer of Property Act dealing with the waiver 
of @.notice to quit must be read. That section says that the 
notice to quit is waived with the consent of the person t) whom 
it is given by an act of the person giving it showing an intention 
to treat the lease as subsisting. One, therefore, finds that in order 
to apply section t13 a consent on the part of the person receiving 
the notice, to the waiver of the notice that is to say the continua- 
lion cf the tenancy has first to be established. There has also 
to be established an act on the part of the person giving it showing 
the same intention, that is to say, an intention to continue the 
tenancy. Tat, of course, is nothing but proving an agreement— 
an agreement on both sides to continue the tenancy ’ r treat the 
lease as subsisting. 


The question, therefore, is, is there enough evidence in this 
case that the plaintiff and the defendant entered into an agreement 
to treat the lease as subsisting. Learned counsel for the defendant 
suggested that the rent receipts would themselves be such evidence. 


-Iam unable to agree. The Rent Control Act, which I have 


already mentioned, does create a great deal of difference. Without 
the Rent Control Act, when a person pays something as rent, 
there can be little doubt that he wishes to continue on the 


' premises as a tenant, and if the landlord accepts such payment 


as rent, he wishes that the tenant should continue as such. Rent 
under the law relating to landlord and tenant, whether under the 
Common Law or the Transfer of Property Act, is consideration 
payable by the tenant for his cccupation of a premises under a 
contract with the landlord. Apart, therefore, from any considera» 


(4) [1949] 1 All. E. R. 768, 
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tion of the Rent Control Act, payment and acceptance of the tent 
must necessarily prima facie refer to a contract of tenancy. Bat 
= Khasru v. Bat Jerbai (1) The Rent Control Act, however, as 
I have already said, makes a difference. It provides that, even 
after the tenancy in favour ofa tenant has been determined, no 
decree for possession against him can be passed except under 
certain circumstances which I need not now consider, provided 
however, that the tenant goes On paying the rent in respect of his 
tenancy to the landlord within a certain specified time. There can 
be no deuht that when the Rent Control Act uses the word “Rent”, 
it does not mean somethirg which is payable by the tenant to the 
landlord under the contract of tenarcy which, as I have said, 
is the only meaning of that word under the Common Law as to 
landlords and tenants or under the T-ansfer of Property Act. 
It means a sum, the amount of which is the same as was payable 
as rent under the contract of tenancy and which the tenart must 
go on paying to the landlord, if he wishes to avail himself of the 
benefit of the Rent Control Act and this although the contract of 
tenancy may have come to an end. When rent is paid under the 
Act after the contract of tenancy has come to an end and 
inspite of it, it cannot of course be rent payable under that 
contract. 


Now keeping this in view, what is the inference ‘that can be 
drawn. from the production of a rent receipt? It is possible 
that when the tenant paid the rent in respect of which the rent 
receipis were granted, he had in mind the obligation imposed on 
him by the Rent Control Act. It is possible that he wanted to 
pay the rent with a view that the landlord should accept it as rent 
under the contract of tenancy wiich his been determined and with 
a view to renew it. The production of a mere rent receipt does 
not help to decide under which of the two categories the payment 
of rent evidenced by the rent receipt falls. It is, as has been said 
in some of the decided cases, an equivocal evidence and, being 
equivocal, it necessarily is not enough to prove an agreement. 
For this reason I am unable to hold that the rent receipts that 
have Been produced in this case are sufficient eviderce of an 
agreement to continue the tenancy and so of waiver of the notice 
to quit. This is also the vizw expressed by Chagla, C. J 
Baldeodas Mahavirprasad x. G. P, Sonavalla (2). The onus of 


w A. L R. (1949) F. C, 124 (129). 
(a) A, L R. [1948] Bom. 285, 


1950, 
E d : 
Manindra Nath De 
vo | 3 
Man Singh, 


Sarkar, J. 





348 


Crvit, 


1950. 
Nees 
Manindra Nath De 
- We 
Man Singh. 





Sarkar, J. 





THE CALCUTTA LAW JOURNAL. (Von. 85. 


proving what is called “waiver of the notice to quit”? and what in 
reality is an agreement is on the party relying on it and the waiver 
is not proved by the production of a rent receipt only after the 
Rent Act has come into operation. 


Learned counsel for the defendant drew my atténtion to a 


portion of the deposition of his client. Question 13 reads as 


follows :—'‘Did you pay that as rent?” The answer was: ‘Yes. 
The doctor said you can continue paying me rent. I told him 
that I can by crossed cheque and I continued paying rent from 
that day to the end of January, 1950. I paid monthly: by 
crossed cheque marked “account payee.” In the question imme- 
diately preceding, the defendant had been asked whether after 


_ the suit was instituted, there was any talk and his answer was that 


there was. This talk, however, it is clear, had nothing to do 
with the rent, Learned counsel asked me to hold that Questions r2 
and 13 should be read together, and that the talk mentioned in 
Question 13 must have been a talk that took place after the insti- 
tution of the suit. He has argued on this basis that there is clear 
evidence of an agreement to accept rent, purely as rent payable 
under the contract of tenancy and not as money paid in terms of 
the Rent Control Act. I feel that I must reject this contention. 
The two questions are altogether disconnected. When the witness 
was asked, ‘Did you pay that as renv’, what was shown to him 
was the entire collection of rent receipts that I have already 
mentioned, that is to say, receipts starting from a period before 
the notice to quit had even been given. That being so, the 
discussion that the witness mentioned in Question 13 must have 
taken place at a date before the date of the first of the receipts 
in this collection and that date is January 22, 1949 and is not the 
talk mentioned in Question t2. This, of course, is a date on 
which the notice to quit had not even been served. This is not, 
therefore, evidence of an agreement after suit to accept rent 
under a contract of tenancy. The result, therefore, on this 
evidence is that at that point of time when the notice to quit had 
not been served, the plaintiff had agreed that the defendant would 
pay rent by crossed cheque. That agreement would not have 
continued after the plaintiff had served the notice to quit for, by 
serving that notice, he clearly expressed an intention that the 
tenancy should come to an end and, therefore, an intention that 
rent under the contract of tenancy should no longer be payable, 
I have reason to think from other materials before me that what 


VOL. 86] | HIGH COURT. 


the defendant paid after the notice to quit had expired, was paid 
by him only for the protection of rights given to him by the Rent 
Control Act. Atone point of time, the defendant sent to the 
plaintiff a sum of Rs. 3co on account of rent, that is to say, 
an amount of Rs, 50 more than what was payable by him under 
the contract and he did this in the hope that, by reason of the 
extra payment, the plaintiff would not press him to vacate the flit. 
This cheque, however, was returned by the plaintiff because, as he 
stated in his letter, it was not possible for him to let the defendant 
continue in the flat and at the same time carry on his rebuilding 
Operations, that being the advice which had been given to him 
by his engineer. In those circumstances, the plaintiff, apparently, 
did not feel that he would be justified in retaining the exra pay- 
ment. After this, the defendant on one occasion sent the rent by 
money order and the plaintiff, in his letter to the defendant, made 
some grievance about it. He said that they were living in the 
same house and he was sorry that the defendant should have 
started sending the rent by money order instead of coming himself 
with it. In his reply, the defendant said that he did so because 
the plaintiff had refused the previous month’s rent for which, as 
I have already said, the defendant had sent Rs. 300 and that he 
did not want to become a defaulter. The plaintiff replied to this 
stating that he had to refund the sum of Rs. 300 sent-as rent as 
that was not the amount to which he was entitled. However, 
that may be, the last letter of the defendant to which I have 
referred, maxes it abundantly clear that the defendant was fully 
alive to the provisions of the Rent Control Act. ‘That being- so, 
when he went on paying the rent after the notice to quit had 
expired, it is legitimate to think that he was doing so only with a 
view to get the protection of the Act. Now, if that is so, then 
that is not payment from which an intention to continue the lease 
can be inferred, and for the same reason, by acceptance of that 
payment it cannot be said the plaintiff also expressed an intention 
to continue the lease. 


In these circumstinces, I am of opinion that no agreement has 
been proved to continue the tenancy and, therefore, it has not 
been proved that the plaintiff has waived the notice to quit. 


Section 116 of the Transfer of Property Act dealing with the 
effect of holding over by a tenant after the termination of his 
tenancy does not assist the defendant either.- There also the 
acceptance of rent must be rent paid with a view to create a 
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Civi. contract of tenancy and not with a view to come within the’ protec- 


1950 tion of the Rent Act for under the Transfer of Property Act rent 
Manindra Nath De İs the consideration fora contract of tenancy and nothing else. 
a Singh Under that section rent of the former kind'only creates a tenancy. 
me Further, it is clear from the section that the payment of rert there 
pate contemplated is one mode of assenting to the possession of the 
tenant. Now under the Rent Act the landlord having no power 
to turn the tenant out his consent to the continuance of the tenant's 
possession does not arise. The tenant continues whether the 

landlord consents or not. 


Some reliance was placed by the defendant on section 2¢ of 
Rent Control Act to show that even under that Act payment and 
acceptance of rent amounted to a waiver of the notice to quit. 
That section provides that “when a landlord accepts rent...... sesse 
sent by postal money order by a tenant under section t2 or by 
the Controller under sub section (3) of section 19 or withdraws 
any rent deposited under section rg, the fact of this acceptance 
shall not be used in any way as evidence... ...........that he has 
waived any notice to quit, given. by him to the tenant.” Itis 
argued that the section impliedly enacts that acceptance of rent 

, in any other manner would be evidence of waiver of the notice 
to quit. This argument is fallacious. The section only lays 
down that certain evidence will not be admissible to prove waiver 
of the notice. It does not say whether that evidence would have 
proved the waiver but shuts it out f» /emint. [t is not concerned 
with what amounts to a waiver of the notice to quit or what 
evidence is sufficient to prove it. The law as to waiver of notice 
to quit is left wholly untouched excepting that something which 
might have been evidence of waiver is declared not to be admissible 
in any event as such. It is impossible therefore to deduce from 
the section that something which would not in any event have been 
waiver is now a waiver. To come to that conclusion it would 
have to be held that what is not waiver under the general law is 
waiver under the section. That would be absurd. The section 
clearly does not lay down what would amount to waiver and it can- 
not by implication be allowed to add to the law of waiver. A 
somewhat similar question arose in Shuter v. Hersh (1). The 
English Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 by section 16(3) provided that the acceptance of rent 
by a landlord for a period not exceeding three months from the 


(1) [1982] 1 K. Be 438. 
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expiration of a notice to quit shall not be deemed to prejudice any 
right to possession of the premises. It was argued in Shuter’s 
case (1) on the strength of this section that acceptance of rent 
for more than three months invalidated the notice This argu- 
ment was rejected. Scrutton, L. J. said (at p. 450). “Tf, however, 
Hartell x. Black¥zr (2) is not the lw, and the law is as stated in 
Davis y. Bristow (3), there is no reason why it should be taken 
that acceptance of rent after the expiration of the three months 
should prejudice the position and create a new tenancy.’ 


In the result, there will be a decree as prayed. The plaintiff 
will get the costs of this suit. Certified for counsel, 


Mr. J. K. Bose: Solicitor for the Plaintiff. 


Messrs. Khaitan & Co.: Solicitors for the Defendant. 


S K R C Suit decreed, 


(1) [1922] 1 K. B. 438. 
' (2) f1920] 2 K B. 161, 
(3, [1920] 3 K. B. 428. 
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PRESENT: Zord Simonds, Sir John Beaumont and 
Str Lionel Leach. 


KANDA AND OTHERS 


PG: 
a v. 
1949. WAGHU, 
December, 6. : z 
— [ON APPEAL FROM THE HIGH Court oF JuDIcATURE . 


AT LAHORE. | 


Admissibility—Documents filed after closing of evidence, if should be admitted 
in evidence—Discretion of Court—Code of Civil Procedure (Act V of 
1908), Order XIII, Rules 1, 2—Issues founded upon a case not found in 
the pleadings, if can be framed—Amendment of plaint—Code of Civil 
Proc dure, section 153, Order VI, Rule 17—Amendment which alters the 
real matler in controversy between the parties, if to be allowed. 


The Court has a discretion in admitting documents of any party filed 
after the evidence has been closed and while generally speaking it will not 
be a wise exercise of the discretion to admit such evidence, the question must 
be decided in each.case in the light of the particular circumstances. 

Gopika Raman Roy v. Atal Singh atid others (1) explained, 

It is an absolute necessity that the determination in a cause should be 
founded upon a case to be found in the pleadings or involved in or consistent 
with the case thereby made. l 

Eshenchunder Singh v. Shama Churn Bhutto (2) relied on. 

It is not open to a Court under section 153 and Order VI Rule 17 to allow 
an amendment which-altered the real matter in controversy between the 
parties. i 

Ma Shwe Mya v. Maung Mo Hnaung (3) relied on. 

Privy Council Appeal No. 42 of 1947 against the decision of 
Din Mohammed and Mehr Chand Mahajan, JJ. on Letters Patent 
Appeal from the decision of Bhide, J. in the Lahore High Court 
reversing the decision of the District Judge modifying the decree 
of the Subordinate Judge, 


Appeal by the Plaintiffs. 

Suit for a declaration that a deed of gift executed by first 
defendant in favour of her grandson, the second defendant, is 
invalid. 

(1) (1929) L. R. 561. A. 119. 


(2) (1866) 11 M. 1. A. 7. 
(3) (1921) L. R. 48 I. A. 214. 
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The judgment of the Court was delivered by 


Sir Lionel Leach :—The parties in this appeal are Dadra 
Rajputs, an agricultural tribe of the Montgomery District of the 
Punjab The appeal arises out of a suit brought by the appellants 
in the Court of the Subordinate Judge, Montgomery, challenging 
the validity of a deed of gift, executed on the 17th December, 
1938, by Mussammat Rajan, the first defendant, in favour of 
her grandson, the second defendant, who is the respondent in 
the appeal. 


The first defendant is the widow of one Amira, who died in or 
about the year 1913. The respondent is the son of a daughter of 
Amira and the first defendant. On the execution of the deed of 
gift the respondent applied for mutatión of names in the records 
kept by the land revenue authorities, but the Assistant Collector 
refused the application on the ground that “a female has, under 
no circumstance, a right to alienate property by sale or by way of 
charity under a will, oral or in writing’, and his decision was 
upheld by the Collector on appeal. Thereupon the respondent 
filed a suit in the Court of the Subordinate Judge, Montgomery 
for a decree for the possession of the land. The only defendant 
was the donor and on the gth November, 1939, with her consent, 
the Court passed a decree in the terms of the prayer in the 
l plaint. 


Two days later the appellants, who are collateral members of 
the respondent’s family, filed in the Subordinate Judge’s Court 
the suit which has given rise to this appeal. The appellants 
pleaded that the land was ancestral, that the gift of it to the 
respondent was contrary to custom, that the mutation of names 
had been rightly refused and that the respondent had obtained 
by fraud the decree passed in his favour on the gth November, 
t939. They asked for a decree declaring that the deed of gift was 
null and void as against them and, therefore, did not affect their 
reversionary rights. The respondent filed a written statement, in 
which he denied that the land was ancestral. He alleged that the 
parties were governed by Mohammedan law, under which there 
were no restrictions on the donor’s powers of alienation, that the 
revenue officers had erred in refusing mutation of names, 
and that the decree in the previous suit was good, In a 
separate written statement the donor supported the respondent’s 
case. 
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After the evidence had been closed and the case had been 
adjourned for the hearing of the arguments the first appellant 
applied for leave to file certified copies of two extracts from public 
records, which were said to have bearing on the question whether 
the land was ancestral. Order XIII, rule 1, of the Code of Civil 
Procedure, requires the parties or their pleaders to produce at 
the first hearing of the suit all documentary evidence on which 
they intend to rely, and rule 2 provides that no documentary 
evidence in the possession or power of a party, which should have 
been, but has not been, produced in accordance with the require- 
ments of rule 1, shall be received at any subsequent stage of the 
proceedings, unless good cause is shown to the satisfaction of the 
Court for its non-production. The Court receiving such evidence 
must record the reasons for so doing. The Subordinate Judge 
rejected the application on the ground that it was no stage to 
accept additional evidence when the defendant had closed his 
rebuttal and the case had been adjourned for the hearing of 
arguments. 


In his judgment which was delivered later, the Subordinate 
Judge held that the appellants had failed to prove the custom 
alleged by which a widow could not give her deceased husband’s 
property to her daughter’s son, that the land was not ancestral, 
that in the absence of custom Mohammedan law governed the case 
and that under such law the gift was valid. In accordance with 
these conclusions he dismissed the suit with costs. The appellants 
appealed to the District Court. In addition to challenging the 
findings of the Subordinate Judge they said that he had erred 
in refusing to admit the further evidence. The District Judge 
held that the Subordinate Judge was perfectly justified in refusing 
to admit the documents at the time when the Court had only 
to hear the arguments, and that no case had been made out for 
their admission in appeal. He also agreed with the Subordinate 
Judge’s finding that the land was not ancestral, but he held that 
the parties were governed by custom in the matter of alienation 
and he sent the case back to the trial Court for decision on a 
further issue which he framed in these words :— 


“The land in suit having been found to be non-ancestral, do 
the collaterals exclude the daughter’s son according to the custom 
of the parties and is the gift, therefore, invalid ?” 


This issue did not arise on the pleadings, 
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Both sides appealed to the High Court at Lahore. The appeals 
were heard by Bhide, J. who held that the Subordinate Judge 
had been right in not admitting the two documents in evidence, 
but that the District Judge had erred in framing a new case 
for the appellants, and in remanding the suit for trial on the new 
issue. He agreed that the land was non-ancestral. The result 
was that the learned Judge dismissed the appellants’ appeal and 
accepted that of the respondent. 

The appellants then filed an appeal under the Letters Patent of 
the High Court. This appeal was decided by Din Mohammad 
and Mehr Chand Mahajin, JJ., who upheld the judgment of 
Bhide, J. 

In their appeal to His Majesty in Council the appellants maine 
tain that the Subordinate Judge wrongly refused to admit the 
additional evidence and that the District.Judge was right in 
framing the new issue and in reminding the case to the trial 
Court for further hearing. They ask that leave be granted to them 
to amend the plaint in order to cover the new issue. 

On the question whether the Subordinate Judge erred in 
refusing to admit the two documents, Mr. Parikh laid stress on 
the case of Gopika Raman Roy v. Atal Singh and others (t), where 
Sir John Wallis, in delivering the judgment of the Board, said 
that where the rules of exclusion apply and the documents cannot 
be filed without leave of the Court, that leave should not ordinarily 
be refused where the documents are official records of undoubted 
authenticity, which may assist the Court to decide rightly the issues 
before it. It would be erroneous to read these observations as 
implying that there is no discretion left in a trial Court when it is 
a matter of admitting public records at a late stage. The Court 
has a discretion and while generally speaking it will be a wise 
exercise Of the discretion to admit such evidence, the question 
must be decided in each case in the light of the particular 
circumstances. 

The only reason disclosed by the appellants in their application 
-for the admission of the documents at that late stage was that 
they had no knowledge of them before. The District Judge in 
his judgment pointed out that apparently neither the appellants 
nor their counsel had consulted the Revenue records before filing 
the suit and ignorance of entries therein would not provide a 
sufficient cxcuse for the delay in making the application. Three 


(1) (1929) L. R. 56 I. A, 119. 
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_ appellate Courts in India had held that the Subordinate Judge 
-exercised a wise discretion in refusing to admit additional evidence 


and their Lordships are not prepared to say they were wrong in so 
holding. 

Their Lordships agree with the learned Judges of the High 
Court that the District Court erred in framing the new issue and 
in sending the case back to the trial Court for further hearing. As 
already indicated the question embodied in the additional issue 
was not raised in the pleadings. The appellants founded their 
claim on the ground that the land was ancestral and it was on 
that ground that they challenged the right of the widow to make 
the gift. Not once during the proceedings in the trial Court did 
they suggest; that even if the land was found to be non-ancestral, 
the widow would still be incompetent to dispose of it, In Esken- 


. thunder Singh v, Shamachurn Bhutto (1), at p. 20, Lord Westbury 
` described it as an absolute necessity that the determinations in a 


cause should be founded upon a case to be found in the pleadings 
or involved in or consistent with the case thereby made. The 
course decided upon by the learned District Judge offended against 
this principle and their Lordships consider that he was rightly 
overruled. 

In asking the Board to allow the plaint to be amended at this 
Stage attention has been drawn to the provisions of section 153 
and Order VI, rule 17, of the Code of Civil Procedure. The 
powers of amendment conferred by the Code are very wide, but 
they must be exercised in accordance with legal principles, and 
their Lordships cannot allow an amendment which would involve 
the setting up of a new case. The judgment of Lord Buckmaster 
in Ma Shwe Mya v, Maung Mo Hnaung (2), is directly in point. 
It was there held that it was not open to a Court under section 153 
and Order VI, rule 17, to allow an amendment which altered 
the real-matter in controversy between the parties. The appli- 
cation for leave to amend is rejected. 


Their Lordships wiil humbly advise His Majesty that the appeal 
should be dismissed. The appellants will bear the costs. 
S.C. Appeal dismissed. 


(1) (1866) 11 M. I. A. 7- 
(2) (1921) L. R. 481, A, 214. 


Vou. $s.) PRIVY COUNCIL. 


RESENI: : Lord Simonds, Lord Radcliffe and 
Sty Lionel Leach, 


SARDAR AUTAR SINGH AND ANOTHER 
v. 


RAJA SIR MOHAMMAD EJ AZ RASOOL KHAN 
(SINCE DECEASED) AND ‘OTHERS. 


[ON APPEAL FROM THE CHIEF Court € oF OupDH aT LuckNow.] 


‘Jurisdiction, equitable, of Court-Grant of relief against penalties and 
Sorfeiture—Execution proceedings of a final decree for foreclosure— 


. Decree passed by consent —Whether a proper case for exercise of such 
jurisdiction, 


The proviso to section 60 and the provisions of section 98 of the Transfer 
of Property Act in themselves may not be conclusive, but the provisions of 
Order 34 Rules 2’2) and 3 of the Code of Civil Procedure put the question of 
Court’s power to extend time for redemption of mortgage beyond doubt: 
By Order 34 Rule 2(2) the Court’s power to extend the time of redemption is 
limited to the period between the passing of the preliminary decree and its 
displacement by a final decree and Rule 3 expressly provides that the final 
decreé shall declare’ that the mortgagors and persons claiming sarongh or 
under him åre debarred from all right of rédemption. 


Privy Council Appeal No. 43 of 1948.- 

Appeal by the Défendaits, 

Application for execution of a consent decree on mortgage by 
delivery of possession. 


The judgment of the Court was delivered by 


Sir Lionel Leach :—This is an appeal by special leave from 
a decree of the Chief Court of Oudh, dismissing an appeal from 
an order passed by the Civil Judge'of'Lucknow in execution pro- 
ceedings. ‘The ‘questions ‘which arise are whether the Court’s 
equitable jurisdiction to grant relief against penalties and forfei- 
tures extends to the granting of relief in proczedings taken for the 
execution of a final decree for foreclosure, the decree having been 
passed by consent, and, if so, whether this is a proper case for. the 
exercise of the jurisdiction. => 


On the 16th January, 1934 the appellants mortgaged three 
houses in Luckiow to Raja Sir Mohammad Ejaz Rasul Khan 
to secure. ah advance of Rs. 32,002. Possession of the houses wa’ 
given to the mortgagee, who had the right to collect the rents 
from the tenants and, after providing for repairs, to appropriate 
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the balance of the money received by him as rent in satisfaction 
of interest on the amount advanced. The mortgagors undertook 
to redeem the properties after five years by the payment in one 
sum of the total amount due. It was stipulated that if the mort- 
gagors did not redeem within the five years the mortgagee would 
have the right to obtain through the Court a decree for foreclosure. 
It was subsequently agreed that the mortgagors should collect 
the rents and, after deducting outgoings, should pay the balance 
to the mortgagee. 


. The mortgagors failed to redeem the mortgage at the end of 
the stipulated period of five years, and on the 16th May, 1939, 
the mortgagee instituted a suit in the Court of the Civil Judge, 
Lucknow, claiming a decree for the payment of the Rs. 32,000 
and in default a decree for foreclosure. He also claimed to be 
entitled to a further sum of Rs. 7,000, which he averred was 
the balance of the rents collected by the mortgagors in accordance 
with the arrangement made subsequent to the morigage. 


On the 28th October, 1940, an agreement of compromise was 
entered into and a copy of the agreement was filed in Court. 
Clauses 1, 2 and 6 are important. They read as follows :— 


“r, That the plaintiff has given up all the profits due to him 
and has reduced his claim to a sum of Rs. 20,300 inclusive 
of costs. 


2. Thata decree for the said sum of Rs. 20,300 shall be 
passed in favour of the plaintiff against the defendants in accord- 
ance with the following conditions :— 


(a) That the said sum of Rs, 20,300 shall be paid by the 
defendants to the plaintiff in two equal instalments of Rs. 10,150 
each on the rsth February, 1941, and the 15th February, 1942. 


(b) That if the said two instalments are not paid by the 
rsth February, 1942, and a single pice remains due to the 
plaintiff on that date this decree shall be deemed to be a final 
decree for foreclosure in lieu of the full sum claimed in the suit 


and costs. 


The plaintiff shall be entitled to obtain possession of the houses 
mortgaged and if there is any difficulty in his so doing he shall 
be entitled to obtain possession through Court in execution of 
this decree. 
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6. That if at any time the defendants do not abide by the 
conditions of this compromise with regard to the payment of the 
money and make any application for further instalments then the 
reduction which the plaintiff has made in his claim shall be 
deemed to have been withdrawn and this decree shall be deemed 
to be a decree for foreclosure for the full amount claimed in 
the suit together with costs and profits occurring due since the 
date of the suit.” 


On the same date a decree, described as a preliminary decree 
for foreclosure, was passed in accordance with the agreement. 


On the 24th February, 1942, the mortgagee applied for execu- 
tion of the decree by delivery of possession. This was granted 
and possession was duly given. On the 16th March, 1942, the 
mortgagors ‘filed objections to the execution under section 47 of 
the Civil Procedure Code. They asked the Court in exercise of 
its equitable jurisdiction to set aside the order for delivery of 
possession and the warrant issued in pursuance thereof and to give 
Sufficient time for payment of the amount. They said that the 
value of the three houses was twenty-five times greater than the 
decretal amount of Rs. 39,009 and therefore the decree was penal. 
According to the mortgagee the value was about Rs. 80,000. 
The Civil Judge estimated the value to’ be Rs. T,50,009 on the 
footing that property in Lucknow had greatly increased in value 
since 1923. i 


On the 4th June, 1942, the Civil Judge dismissed the mortga- 
gors’ objections. “He held that the decree passed in accordance 
with the agreement of compromise operated as a final decree for 
foreclosure and therefore the mortgagee could take out execution 
without first obtaining a final decree ; that clause 2(5) was not 
penal, as a clause providing for foreclosure in case payment was 
not made by a specified date could not be treated as such; and 
that clause 6 did not give the mortgagors a right to claim extension 
of time after the decree for foreclosure had become final. He had 
no doubt that it was a very hard case, but relief could not be 
granted to the objectors. 


The mortgagors appealed to the Chief Court of Oudh, which 
dismissed the appeal on the zoth September, 1943. The reasons 
are summarised at the end of the judgment in these words :— 


“We are clearly of opinion that the right to redeem the pro- 
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perty on payment of the amount of Rs, 79,500 was not granted 
either by clause 2(6) or clause 6 of the compromise. What was 
contemplated by the parties was that the final decree for fore- 
closure was to follow automatically upon default of payment of 
the reduced amount of Rs. 20,300. The parties could well have 
omitted the words ‘in lieu of the full sum claimed’ without inter- 
fering in any manner with the dominant intention to make the 
decree operate as a final and irrevocable decree upon the happen- 
ing of the default. We hold therefore, that the aforesaid clause 


' cannot be regarded as penal in any sense.” 


The mortgagee is now dead and his estate is represented by 
the respondents. 


It is common ground that the mortgage is an anomalous one 
within the meaning of section 58 of the Transfer of Property Act, 


- 1882, Mr. Pringle on behalf of the appellants conceded that 


the decree passed in accordance with the agreement of compro- 
mise must be’treated asa final decree ina suit for foreclosure 


and therefore there was no need for the mortgagee to take steps 


to obtain a fresh final decree before proceeding in execution. 
On the question whether an executing court can, in the exercise 
of its equitable jurisdiction, grant relief, notwithstanding the 
passing of a final decree for foreclosure Mr. Pringle relied on the 
judgments in Kandarpa Nag v. Banwari Lal Nag (1) Mussammat 
Nand Rani Kuer v. Durga Dass Narain (2). Mohi-Udden v. 
Kashmiro Bibi (3) and Sheikh Mohidin v. Vadtvalagianambia 
Pillai (4). These cases are not really in point, They have no 
reference to the jurisdiction of an executing court to reopen a 
final decree in a foreclosure suit in order to grant equitable relief. | 
It is in fact admitted that no case has been reported in which such 
relief has been granted. 


Their Lordships will assume that in the case of a decree for 
the payment of money a court executing the decree has jurisdic- 
tion to grant relief against what isin facta penalty, even when 
the decree has been passed by consent, butin orderto decide 
whether it has jurisdiction in a case where there has been a final 
decree for foreclosure it must have regard to the provisions of 


(1) (3920) 33 C. L. J. 244. 

(2) (1923) I. L. R. 2 Pat. 906. 

(3) (1933) I L. R. 55 All. 334. 

(4) (1913) A. I. R. [1914] Mad, 18, 
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the Transfer of Property Act and the Code of Civil Procedure, 
and when these are examined itis manifest that the court has 
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extend the time for redemption. 


Section 6o of the Transfer of Property Act relates to the rights 
and liabilities of a mortgagor. The section states that at any 
time, after the principal money has become due, the mortgagor 
has a right, on payment or tender, ata proper time and place, 
of the mortgage money, to require the mortgagee to deliver to 
him the title deeds and where the mortgagee isin possession to 
deliver p ssession of the morlgaged property to him and to re- 
transfer the property to him or such third person as he may 
direct, and where the mortgage has been effected by a registered 
instrument, to have registered an acknowledgment in writing that 
any right in derogation of his interest transferred to the mortgagee 
has been extinguished. To this is added the proviso that the 
right conferred by the section has not been extinguished by acts of 
the parties or by decree of a court 


Section 98 of the Transfer of Property Act Says i— 


“In the case of an anomalous mortgage, the rights and liabili- 
ties of the parties shall be determined by their contract as evi- 
denced in the mortgage deed, and, so far as such contract-does not 
extend, by local usage.” 


Order 34, rule 2 (2), of the Code of Civil Proc: dure, which 
relates to the preliminary decree ina foreclosure suit, says that 
the court may, on good cause shown and upon terms to be fixed 
by the court, from time to time, at any time before a final decree 
is passed, extend the time for payment of the amount found or 
declared due under the preliminary decree. Order 34, rule 3, 
which deals with the final decree in a foreclosure suit says :— 


‘(t) Where, before a final decree debarring tbe defendant 
from all right to redeem the mortgaged property has been passed, 
the defendant makes payment into Court of all amounts due from 
him under sub-rule (:) of rule 2, the Court shall, on application 
made by the defendant in this behalf, pass a final decree— 


(a) ordering the plaintiff to deliver up the documents Teferred 
to in the preliminary decree, 
and if necessary,— 


(6) ordering him to re-transfer at the cost of the defendant the 
mortgaged property as directed in the said decree. 


Raja Sir Mohammad 
Ejaz Rasool Khan. 


Sir Lionel Leach. 
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C. and, also, if necessary, — l 
i i nt i ion of the 
1949. | (c) ordering him 10 put the defendant in possession 
Sardar Autar Singh PTOperty. `. 
Raja Sir Mohammad (2) Where payment in accordance with sub-rule (1) has not 


Ejaz Rasool Khan. been made, the Court shall, on application made by the plaintiff 
Sir tional Leack. in this behalf, pass a final decree declaring that the defendant and 
mae all persons claiming through or under him’ are debarred from all 
right 10 redeem the mortgaged property and also, if nec:ssary, 
ordering the defendant to put the plaintiff in possession of the 

property. 


(3) Onthe passing of a final decree under sub-rule (2), all 
liabilities to which the defendant is subject in respect of the mort- 
gage or on account of the suit shall be deemed to have been 
discharged.” s 

The form of a final decree in a foreclosure -suit is given in 
Appendix D to the Civil Procedure Code. It contains a declara- 
tion that the defendant and all persons claiming through or under 
him are absolutely debarred and foreclosed of and from all right of 
redemption of and in the property. 


These statutory provisions when read together leave no room 
for the contention that the court had power within its equitable 
jurisdiction to grant relief of the nature sought. The proviso to 
section 60 and the provisions of section 98 of the Transfer cf 
Property Act in themselves may not be conclusive, but the pro- 
visions of Order 34, rules 2 (2) and 3 of the Code of Civil Pro- 
cedure put the question beyond doubt. By Order 34, rule 2(2) 
the cour’s power to extend the time for redemption is limited 
to the period between the passing of the preliminary decree and 
its displacement by a final decree and rule 3 expressly provides 
that the final decree shall declare that the mortgagor and persons 
claiming through or under him are debarred from all right of 
redemption. It is’difficult to imagine clearer statutory directions 
precluding the reopening of a final decree for foreclosure on“ 
equitable grounds. i 


Sufficient has been said for tbe decision of the appeal, but as 
ihe merits have been stressed in argument, their Lordships are 
constrained to observe that even if they had the power to grant 
the relief sought by the appellants they would not have been 
inclined to interfere with the decree of the Chief Court. Apart 
from the sum of Rs. 17,000 which they paid over out of the rents 
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collected by them, the appellants have made no payment to the P.C. 
mortgagee. By the mortgage deed they contracted to pay the 1949. 


debt in five years, that is five years from the 16th January, 1934. Sardar Autar Singh 
It is now nine years since the compromise decree was passed | _ Y 

Raja Sir Mohammad 
and there has been no evidence of good faith by tender or payment Ejaz Rasool Khan, 


Into court. Sir Lionel Leach. 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellants will bear the costs of 


the appeal. 








S. C Appeal dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries, Chief Justice 
and Mr. Justice S. B. Sinha. 


RADHA KISSEN BAGARIA AND OTHERS CIviL. 


I ° 
y. Late 
May, 22. 


MANI (alias) NANI BAI AND OTHERS.* 


> N.B. This appeal was allowed onthe facts and evidence 
- of the case reversing the jadgmeni of Mr. Justice N. C. Chatterjee 
in Want Bai and others v. Rai Bahadur Pritam Chand and others 


reported in 84 C. L. J. 24eseece. Editor. 


*Appeal from Original Decree No. 126 of 1948 reversing the judgment 
of Nr C. Chatterjee, J., delivered on August 24, 1948, in Original Civil Suit 
No. 538 of 1945. 
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ORIGINAL CIVIL. 
Before Mr. Justice H. K. Bose. 


SOMESWAR BANERJI 
U. 


UNION OF INDIA.* 


Preliminary objection—Maintainability of suit—Lall’s case—Amendment of 
plaint at a late stage by substitution of proper reliefs, if to be allowed— 
Suit Jor damages for wrongful dismissal—Government of India Act, 1935 
(25 & 26 Geo V c 42), sections 212, 240 (3)—Proper' reliefs to be 
Sramed—Code of Civil Procedure (Act V of 1908), section 80—Notice, 
form and object of — 


In a suit by the plaintiff against the defendant for wrongful dismissal in 
breach of statutory duty under section 240 (3) of the Government of India 
Act, 1935 and for other reliefs, the defendant raised by way of demurrer a 
preliminary issue as to the maintainability of the suit framed in view of 
the judgment of the Privy Council in J. M. Lall’s case (1) as the prayers in 
the plaint were inappropriate. It was further coritended that the amend- 
ment of the plaint should not be allowed for substituting the proper 
reliefs as that would totally alter the nature of the suit which was barred 
at that stage by the Laws of Limitation and it was also contended that 
fresh notice under section 80 of the Code of Civil Procedure would be. 
necessary. 


Held, that to allow the amendment by substituting in the prayer portion 
of the plaint will not tantamount to institution of fresh suit nor will it 
effect any ateration in the nature of this suit where the facts constituting 
the cause of action as stated in the body of the pliint remain unaffected 
and where the amendment, if allowed, would only alter the wording of the 
form of the relief to be granted to the plaintiff. 


It is a well known proposition of law that a Tourt is entitled to take 
notice of subsequent events and mould its decree according to circumstances 
that are found to exist at the date of the decree. 


t 


Esra v, The Secretary of State (2) applied. 


Notice’ under section 80 of the Code of Civil Procedure need not be 
practically a copy of the plaint. The notice should be such as to give 
substantial information to the. Government as to the basis of the claim 
and the reliefs which the plaintiffs: seek. Jt is not incumbent upon the 
plaintiff to give in details allthe forms in which they wou'd seek reliefs, 


` *Original Civil Suit No, 915 of 1946. 


(1) (1948) 1945 F. C, R. 103; 75 L A. 223). 
(2) (1902) I, L. R. 30 Cale 36. 


VoL. 85.] l HIGH COURT. 


Sourendra Mokon Sinha v. Secretary of State for India (1) followed. 


If an amendment of the prayer of the plaint is granted and the declara- 
tion in the form approved by the Judicial Committee in Lall’s case (2) is 
substituted, it cannot be said that the cause of action as stated in the 
notice under section 80 is in any way affected. 


If the amendment asked for introduce a new cause of action, not specified 
in the notice, such an amendment could not be allowed without serving a 


fresh notice embodying the cause of action proposed to be introduced by 
the amendment. 


Manindra Chandra Nandi vy. Secretary of State for India (3) and 
Province of Madras v. R. B. Poddar Firm (4) referred to, ' 


But where the amendment does not alter the nature of the suit and 


where there is reason to suppose that the plaintiff acted bona fide through- 
out, the discretion of allowing the amendment should be exercised in 
favour of the plaintiff, 


Charan Das v, Amir Khan (8) cited. 


Suit for declaration of wrongful dismissal from office and for 
damages, $ 


The material facts will appear from the judgment.. 

Mr. I, P. Mukherjee with Mr. S. K. Das for the Plaintiff. 
Messrs. Niren De and S. Majumdar for the Defendant, ` 
The following judgment was delivered :— 


H. K. Bose, J. :—In this suit the plaintiff asks fora declara- 
tion that he was wrongfully dismissed from his office of Bridge 
Inspector in the Bengal Assam Railway, for damages for a sum 
of Rs. (17,497 for wrongful dismissal in breach of statutory duty 
under section 240(3) of the Government of India Act, 1935 for 
arrears of Gratuity, interest, costs and other reliefs. The facts 
shortly stated are that in April 1926 the Eastern Bengal Railway 
as it then was appointed the plaintiff as an Apprentice Bridge 
Inspector. In April, 1929 the plaintiff was appointed as an 
Assistant, Bridge Inspector in the said Railway and in November, 
1938, the plaintiff was promoted to the post of permanent Bridge 
Inspector. On 23rd April, 1940, the plaimiff while on duty met 
with a trolly accident which caused him injuries in his lumber 


(1) (1934) I, L. R. 14 Pat. 283, 
(2) [1945] F. C. R. 103 ; on appeal (1948) L, R. 75 I. A, 225. 
oz, 43) a907) I. L. R, 34 Cale. 257. 
(4) (1947) A. I. R. [1949] Mad. 214. 
" (§)(1920)_.1, L. R, 48 Cale, 110., 
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region and thereafter occasionally prevented him from doing any 
hard work entrusted to him in his office as Bridge Inspector and 
compelled him to take leave and rest from time to time. Although 
in the opinion of eminent Calcutta. Doctors he subsequently be- 
came fit to resume the duties of his office, the Railway Doctors 
wrongfully declared him as permanently unfit to work in his 
capacity as Bridge Inspector and acting on the opinion expressed 
by the Railway Doctors, the Railway authorities wrongfully dis- 
missed the plaintiff from his services on the 17th November, 


1943, without giving him a reasonable opportunity of showing 


cause against the action proposed to be taken against him. In 
the circumstance, the plaintiff instituted the present suit asking for 
the reliefs stated above. 


Mr. Niren De, the Counsel for the Governor General in Coun- 
cil, has raised by way of Demurrer a preliminary issue as to the 
maintainability of the suit as framed. He contends that in view 
of the judgment of the Judicial Committee of the Privy Council 
in the case of High Commissioner for India v. I. M., Lail (1) 
pronounced on the 18th of March, 1948, the prayers in the plaint 
fora declaration that the plaintiff was wrongfully dismissed or 
for damages for wrongful dismissal are in-appropriate and the 
plaintiff is not entitled to get any af those reliefs in the suit. He 
submits that the proper reliefs which could have been asked for 
in view of the pronouncement of the Judicial Committ® were 
that the order of dismissal of the plaintiff was void and in-opera- 
tive and that the plaintiff continued to be in the employment of 


` the defendant in the said Railway in his office of Bridge Inspector. 


The learned counsel further contends that no amendment of the 
plaint should be allowed at this stage for substituting the proper 
reliefs in place of the reliefs asked for in the suit, as that would 
totally.alter the nature of the suit which however is now barred 
by the law of limitation. He further points out that without 
serving a fresh notice under section 80 of the Code of Ciyil-Pro- 
cedure. embodying the new reliefs itis not open to the plaintiff 
to ask’ for any amendment of the plaint by the substitution of 
other reliefs in place- of the reliefs claimed in -the suit as now 
framed, 


It is unnecessary to recapitulate the facts in Zadl’s. case (1) 
in this judgment. The factsare to be found fully reported in 


the judgment of the Federal Court and of the Privy Council. It. 


(1) [1945] F. C. R., 103; on appeal (1948)L, R. 78 1. A, 225, 7 


ES 


r 
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is sufficient to point out that in the suit as originally instituted 
the plaintiff prayed for a declaration that the order for his dis- 
missal was a nullity and the plaintiff remained a member of the 
Indian Civil Service atthe date of the institution of the suit. 
The Federal Court while coming to the conclusion that the 
declaration as asked for in the plaint was not the proper relief 
but that a declaration that the plaintiff was wrongfully dismissed 
and he was entitled to damages for wrongful dismissal were the 
proper reliefs which the plaintiff was entitled to, did not hesitate 
to grant an amendment even at that’ stage by substituting the 
declaration that the plaintiff was wrongfully dismissed in place 
of the declaration asked for in the suit as Originally framed. The 
Federal Court was of opinion that in the interest of justice such 
an amendment should be allowed. Neither section 80 of the 
Civil Procedure Code nur the question of limitation stood in the 
way of the Federal Court granting the amendment. Lall was 
dismissed on ‘roth August, r940. He filed his suit on zoth 
July, 1942, The Federal Court granted the amendment on 4th 
May, 1945. True, it does not appear from the judgment of the 
Federal Court whether any question of limitation was argued 
before them or not nor does it appear whether any contention 
based on section 80 was urged before the Federal Court as has 
been done by the learned counsel in this case. In my judgment 
to allow an amendment in the case now before me by substitu- 
ting in the prayer portion of the plaint a declaration that the 
plaintiff is still in the employment of the defendant and he con- 
tinues to hold his office as a Bridge Inspector in the said Railway 
will not tantamount to the institution of any fresh suit nor will 
it effect any alteration in the nature of the suit. The facts conse 
tituting the cause of action as stated in the body of the plaint 
remain unaffected. The substitution of a declaration that the 
plaintiff continues to be in the employment of the defendant will 
simply alter the wording of the form of the relief to be granted 
to the plaintiff in this suit. This alteration in the form-of the 
relief has become necessary in view of the judgment of the 
Judicial Committee, dated the 18th of March 1948, in Lall’s 
case (t). It isa well known proposition of law thata Court is 
entitled to take notice of subsequent events and mould its decree 
according to circumstances that are found to exist at the date 
of the decree. The Court’s power to grant an amendment in 
such circumstances and to subserve the ends of justice is very 


(1) [1945] F. C. R. 100; on appeal (1948) L. R. 75 L A. 225. 
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wide. In Æzra v. The Secretary of State (1) it was pointed out 


that “there is nothing in section 424 of the Code of Civil Pro- 
cedure 1882 (now section 80 of the Code of 1908) to show that 
in case of any amendment necessitated by alleged discovery of 
facts previously unknown to the plaintiff, the Secretary of State 
should have a further notice of two months. Section 424 relates 
to the institution of the suit and although it had been laid down 
that the section should be literally construed and strictly applied 
in favour of the necessity for notice, we are not disposed to 
extend its operation beyond the actual words used.” In the 
case before me there is, however no question of any discovery 
of facts previously unknown to the plaintiff and alt! ough altera- 
tion of the form of reliefs is asked for in this suit before me, the 
observations made in the case of Æzra v. The Secretary of State 
(1) apply with equal force to the circumstances of this case. 


In the case of Souvendra Mohan Sinha v. Secretary of State for 
India (2) it was pointed out that the notice under section 80 need 
not be practically a copy of the plaint. The notice should be such 
as to give substantial information to the Government as to the 
basis of the claim and the relief which the plaintiffs seek. It is 
not incumbent upon the plaintiff to give in detail all the forms in 
which they would seek relief. 


It has been repeatedly pointed out that the object of serving 
a notice under section 80 of the Civil Procedure Code is to give 
the Government sufficient warning of the case which is going to 
be instituted against it so that the Government may if it so wishes 


settle the claim without litigation or afford restitution without. 


taking recourse toa Court of Law. In the case before me the 
notice undef section 80 was given by a letter accompanied hy a 


draft copy of the plaint. The letter together with the draft 


copy’ of the plaint constituted the notice. The cause of action 
as stated in the nolice is the breach of the statutory duty under 
section’240 Clause 3 of the Government of India Act, 1935. The 
plaintiff's case is that the requirements of section 240 Clause 3 
were not complied with, there has been no valid termination of 
the plaintiffs employment and there was thus no proper dismissal 
of the plaintiff from his office as a Bridge Inspector of the 
Railway. Ifan amendment of the prayers of the plaint is granted 


_ (1) (1902) I. L. R. 30 Calc. 36 
(2) (1934) I. L. R. 14 Pat. 283. 


. 
“| 


Ar 
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and declaration in the form approved by the Judicial Committee 
in Zalľs case (1) is substituted, it cannot be said that the cause 
of action as stated in the notice under section 80 is in any way 
affected. 


Mr. I. P. Mukherjee, counsel for the plaintiff, very rightly 
pointed out that the learned counsel responsible for the drafting 
of the plaint in this suit had in view of section 212 of the Govern- 
ment of India Act, 1935 and in view of the Federal Court judg- 
ment in Zas case (1) in which section 240 Clause 3 of the 
Government of India Act 1935 was the subject matter of the 
decision, no other alternative but to frame the reliefs inthe way 
that has been done. Although at one stage Mr. Mukherjee did 
not desire to ask for any amendment of the reliefs claimed in 
the plaint he subsequently stated that his client would be satis- 
fied with simply a declaration that the plaintiff was still in the 
employment of the defendant and he further pointed out that 
he was giving up his “prayer or claim for damages for wrongful 
dismissal. In other words, he asks the Court to grant an amend- 
ment of the plaint by substituting a declaration in the form 
approved by the Judicial Committee in Zal/’s case (1) in place 
of the declaration which was approved by the Federal Court in 
the said case. 


If the amendment asked for would introduce a new cause of 
action not specified in the notice, such an amendment could not 
‘be allowed without serving a fresh notice embodying the cause 
of action proposed to be introduced by the amendment. See 
Manindra Chandra Nandi v, Secretary of State for India (2) and 
Province of Madras v, R. B. Poddar Firm (3). In the present 
case however the cause of action is not affected by the proposed 
amendment. 


In view of the special circumstances of this case and in view 
of the fact that there is no reason to suppose that the plaintiff 
has acted otherwise than Jona fide throughout, I think it is 
eminently a fit case for exercising the apes in favour of 
allowing the amendment of the plaint asked for. See Charan Das 
y, Amir Khan (4). 


(1) [1945] F. C. R. 103 ; on-appeal (1948) L. R, 75 I, A, 225, 
(2) (1907) 1. L. R. 34 Cale. 257. 

(3) (1947) A. L. R. [1949] Mad. 214. 

(4) (1920) I, L. R, 48 Cale, 110, 
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I hold that the preliminary objection of the learned Counsel 
for the defendant as to the maintainability of the suit must 
succeed and the plaintiff is not entitled tothe relief for a decla- 
ration that the plaintiff has been wrongfully dismissed or for 
damages for wrongful dismissal. 


I am of opinion however that the amendment asked 
for by the plaintiff for a declaration that the plaintiff is still 
in the employment of the defendant in place of the declaration 
that the plaintiff has been wrongfully dismissed and in place of 
the prayer for damages for wrongful dismissal should be allowed 
and I make an order accordingly. The plaintiff will pay in any 
event to the defendant one day’s costs of hearing as of a defended 
suit. Certified for two counsel. In order that the party aggrieved 
by this judgment or order may file one appeal against this judg- 
ment or order and the decision on the other issues in this suit, 
this order be not drawn up or perfected till after disposal of the 
suit on the other issues involved. 


Messrs. H. C. Dey & Co.: Solicitors for the Plaintiff, 
Mr. S. K. Mondol: Solicitor for the Defendant. 


SK, RC, Preliminary issue decided 
against the Plaintiff. 
Amendment of plaint allowed, 


VoL, 8 5.] HIGH COURT, 371 


Before Mr. Justice P. B. Mukharji. 


HARRISON ROAD PROPERTIES OE 
RAMDHONDAS JHAJHARIA.* May, 26. 


West Bengal Premises Rent Control (Temporary Provisions) Act 1950, 
(XVII of 1950) section 18(1)—Consent Order or decree tf comes under 
“Decree” in section 18(1)—“Decree” in section 18(1), interpretation 
of—Suit for ejectment—Defendant denies that he ts a tenani— 
Original Side Rules of High Court at Calcutta Chapter XIITA, applica- 
tion under—Consent Order followed, on “default, by a decree without 
prejudice to contention of parties—Such decree, if can be vacated 
under section 18(1) of Rent Act I950—A person declaring himself 
not a tenant. if entitled to relief under Rent Act 1950. 


A consent order followed, on default, by a decree, without prejudice to 
the contentions of the’parties, was made in an application under Chapter 
XIHA of Original Side Rules in a suit for ejectment wherein the defendant 
stated inter alia in his written statement that he was not a tenant. The 
defendant filed an application under section 18(1) of the Rent Act 1950 for 
vacating the consent decree : j 


Held that on proper construction of the word ‘‘decree” in section 181) 
of the Rent Act, 1950, it appears that power to vacate the decree for eject- 
ment given to the court by that section is only given in respect of a decree 
which the court after consideration of the circumstances and in the exercise 
of its judicial function hes made in invititum as regards the tenant, 


In making a consent decree the court expresses nO opinion on the 
merits of the controversies between the parties and does not act in tnvititium 
but merely puts the agreement on the record of the court. 


Before section 18(:) of the Rent Act of 1950 can be applied it must 
be shown that the decree that is intended to be vacated is a decree for the 
recovery Of possession “‘made on the ground on default in payment of 
arrears of rent under the Rent Act 1948” and the application for vacating 
the decree must be made by the tenant. 


Section 18(1) of the Rent Act 1980 does not apply toa consent decree 
in a suit where one side pleads tenancy and the other side denies such 
tenancy and says that he has never beenatenant at all and where this 
particular controversy is left undecided by the agreement of parties embodied 
in such a consent decree, 


*Application under section 18(1) of the West Bengal Premises Rent 
Control (Temporary Provisions) Act 1950, in Connection with Original Civil 
Suit No. 1766 of 1950. “ 
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Quaere : Can a person be entitled to claim relief under the Rent Act 
of 1950 when he himself says that he has neyer' been a tenant and can he 
be given on that plea the relief of vacating a decree for possession with a 
view to enable him to support his case that he has never been a tenant and 
is completely outside the operation of the Rent Act of 1950 ? 


Rossiter v Langley (1) not approved, 


Wellesley v. White (2\, Sm. Kiron Sashi Dassee v, Hirendra Nath Das 
(3) and Sm, Parbati Debi v. Dr. S. N. Sen (4) approved. 


` 


‘Haji Md. E, Haque v, Rebati Bhusan Mukherjee (5) dissented from. 
Manick Ch. Paul v. Haripado Roy (6) followed. 
_ Application by the Defendant. É 


Application under section 18(1) of the West Bengal Premises 
Rent Control (Temporary Provisions) Act 1950. 


Mr. B. C., Mitter for the Applicant, 
. Mr. A. K. Sen for the Respondent. 
The following judgment was delivered : 


` P.B. Mukharji, J. :—This is an application by the defen- 
dant to set aside the order made in this suit onthe roth July, 
1949, upon the applicant paying io the decree-holder plaintiff a 
sum of Rs. 1,224 and Rs. 1,914/2. The order dated the 1gth 
July, 1949, was made on the summons taken out by the plaintiff 
under Chapter XIIIA of the Rules of this Court. This order 
of the ioth July, 1949, was made by consent of parties and had 
the following terms :— 


`“ (a) The parties were directed to file their respective affidavits 
of documents within a week from the date of the order. 


(b) Inspection of the documents disclosed by the parties 
forthwith after discovery. £ : 


(c) Liberty to apply for an early date for hearing of the 
suit. | 


(1) [1925] 1 K. B. 741. 
(2) [1921] 2 K. B. 204. 
(3) (1946) 50 C. W, N. 245. 
(4) (1945) 50 C. W. N. 242. 
(5) (1947) 53 C. W. N. 859. 
(6) (1947) 52 C. W. N. 230. 
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(d), Without prejudice to the contentions of the parties the 
applicant was directed to pay on or before the 27th July, 1949, 
to Messrs. P. D. Himatsingka & Co., Solicitors for the plaintiffs 
a sum of Rs. 8,138/4 and Rs. 1,881 and also a sum of Rs. 6r2 
On or before the 7th of each and every succeeding months all 
such sums to be held by them subject to orders of this court, 


(e) In default of the applicant’s paying any of such sums as 
aforesaid within the time as specified a decree be made in terms 
of the prayers of the summons, 


Then what happened was this. The applicant paid the two 
sums of Rs. 8,138/4 and Rs. 1,88: in terms of that order of the 
19th July, 1949. The applicant also paid Rs. 6r2 in terms of 
that order up to the month of Fcbruary,. 1950. Then there was 
` a default by the applicant for the months of March and April. 
Having regard to the default clause the decree followed in 
pursuance of the order of the roth July, 1949. 


‘The present application is now being made by the applicant 


to set aside the consent order of the 19th July 1949 which — 


resulted in .the decree for possession by virtue of the default 
clause. The application is said to be made under section 18(1) 
of the Rent Control Act of 1950. 


It is necessary to set out the contentions of the parties in this 
Suit as they appear on the pleadings because the consent order of 
the roth July 1949 was made without prejudice to the respective 
contentions of the parties. The plaintiff sued the defendant as 
a tenant and the plaintiff proceeded on the basis that the defendant 
was a defaulter for more than three consecutive months and 
incurred the statutory forfeiture,under section 12(3) of the Rent 
Act of 1948. The written statement of the defendant however 
denied altogether any tenancy. The defence is that the plaintiff 
lent and advanced to the defendant a sum of Rs. 2,00,000 and a 
conveyance was executed by the defendant in tespect of premises 
Nos. 138 and 138/: Harrison Road being the premises in suit in 
favour of the plainiff. According to the defendant no rent was 


payable but the said loan was repayable within five years with 
interest at 5%. The definite case of the defendant was that he 
was never a monthly tenant and that the provisions of the West 
Bengal Premises Rent Control Act, 1948, did not apply at all to 
his case. Without prejudice to contentions as to whether the 
defendant was or was not a tenant the parties agreed to the terms 
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of settlement specified .in the consent order of the 19th 
July 1949. 

The applicant now comes forward with the petition in support 
of the notice of motion to set aside this consent order of the 19th 
July 1949. In the petition the applicant repeats that he was 
never a tenant of the plaintiff. Vet the applicant asks this court 
under section 88(1) of the Rent Act of 1950 to set aside the 
decree or order and learned counsel appearing for the applicant 
has stated to the court that if the order is set aside then the 
defendant will proceed with his defence that he was never a tenant 
at all. The curious position therefore is that this court is re- 
quired to apply the Rent Act of 1950 toa case where the tenant 
himself.says that he has never been a tenant and the court is 
further required to help the defendant in so using the Rent Act: 
of 1950 that ultimately he may be enabled to support his defence 
in suit that he has never been a tenant and thus put himself out of 
the operation of the Rent Act. 


Two questions have been argued before me by Mr. A. K. Sen, 
learned counsel for the respondent plaintiff in defence to this 
application. Mr. Sen’s first argument is that section 18(1) of the 
Rent Act of 1950 does not apply to a consent order or to a con- 
sent decree. His second argument is that the Rent Act of 1950 
cannot be abused inthis manner, and a party cannot be allowed 
to blow hot and cold. 


The argument whether section 18(r) of the Rent Act “of 1950 
applies to a consent decree or order requires careful consideration. 
It involves the interpretation of the word ‘decree’ in the expression 
“where any decree for the recovery of possession of any premises 
has been made on the ground of default in payment of arrears of 
rent under the provisions of West Bengal Premises Rent Control 
Act 1948” used in section 18(1) of the Statute of 1950. Ona 
proper construction of the word ‘decree’ in section 18 (1) of the 
Rent Act of rgsoI am of the opinion that the power to vacate a 
decree for ejectment given to the court by that section is only 
given in respect of a decree which the court after consideration 
of the circumstances and in the exercise of its judicial function 
has made in invititum as regards the tenant. A construction 
enabling the court to vacate a deeree which has been made by 
the consent of the parties would be to say that section 18(r) 
empowers the court to alter a compromise which the parties them- 
selves have agreed to although the court does not decide on the 
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merits of the contention whether the applicant is or is not a tenant. 
That is not how I understand the words “any decree......has been 
made” occuring in that subsection. I am unable to construe 
this section to mean than a compromise decree where the parties 
have entered into their own agreement without deciding whether 
the defendant is at all a tenant can be vacated under that subsec- 
tion. This subsection in my opinion pre-supposes that the court 
has exercised its own mind in the making of the decree to the 
extent at least of showing that the decree has been made “on the 
ground of default in payment of arrears of rent under the Rent 
Act 1948” as contemplated.in that subsection. The present 
consent decree before me is not made on that “ground”. The 
parties under a consent order or decree formally enter into an 
agreement involving mutual concessions and the court accepting 
that agreement makes an order in the same terms and no other. 
In making a consent decree the court expresses no opinion on the 
merits of the controversies between the parties and does not act 
in invititum but merely puts the agreement on the record of the 
court. A contract or an agreement is made thus between the 
parties which passes without alteration into the record of the 
court and specially as in this case with the express provision in 
the consent order that such agreement or consent of parties is 
“without prejudice of the contentions of the parties.” 


Before section 18(1) of the Rent Act of 1950 can be applied 
it must be shown that the decree that is intended to be vacated is 
a decree for the recovery of possession “made on the ground of 
default in payment of arrears of rent under the Rent Act of 1948” 
and the application for vacating the decree must be by the tenant. 
In the consent order or decree that I am dealing with in this case 
it cannot be said that it is such a decree or that the applicant is a 
tenant. 


I therefore hold that such a consent decree or order cannot 
be vacated under section 18(1) of the Rent Act 1950. 


This view is in consonance with the view expressed in Wellesley 
v. White (1) decided by Lush J. and McCardie J. This English 
case was concerned with section 5(3) of the Increase of Rent and 
Mortgage Interest Restrictions Act, 1920, and the decision was 
that the order or judgment mentioned in that particular sub- 
section did not apply to an order or judgment made by the con: 
sent of the parties. On a different subsection of the same English 


(1) [1921] 2 K., B, 204. 
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Act a contrary decision was given and that was in Rossiter 
v. Langley (ct) which was concerned with section 5 (2). 
Curiously enough although this decision of Rossiter v. 
Langley (1) noticed the decision of Wellesley v. White (2) it did 
not dissent from the latter. Salter J. who gave the judgment and 
with which Fraser J. agreed at p. 745 in Rosstterv. Langley (1) 
observed ‘in regard to Wellesley v. White (2) I do not think that 
we are necessarily differing from the decision of the Divisional 
Court in that case.” 


The point in my opinion should also be taken as concluded 
by the authority of Manick Chandra Pai y. Hari Pado Roy (3) 
decided by the Court of Appeal deciding an appeal from the deci- 
sion of Ormond J. on the Original Side. This decision of the 
Court of Appeal is reported in 52 C. W. N. 230, and was con- 
cerned with the Calcutta House Rent Control Order, 1943. 


` Mukherjea J. delivered judgment in the Court of Appeal with 


which Harries C. J. concurred. At page 234 of the Report the 
following observations are made : 


“I agree with Clough j., that the ground upon which a 
consent decree is passed is the factum of agreement between the 
parties. The reasons for which the parties did arrive at an 
agreement and the motives which actuated them in doing so are 
altogether immaterial and in no sense constitute the basis of the 
consent decree. The motives which impelled the parties to come 
to an agreement may not be the same. The tenant may have 
reasons of his own for vacating the premises and shifting else- 
where, whereas the landlord might agree to get rid of the tenant 
for a different reason altogether. But so long as the parties agree 
that the defendant should vacate the premises a decree can be 
passed by the Court on the basis of the agreement itself without 
anything further to gO UPON. ccscsessecssecesees 


“That would be to re-open for decision the very question which 
the parties chose to leave uridecided in the suit itself, Again it 
happens, not infrequently that the tenant agrees to pay some 
money as rent to the landlord only for the purpose of purchasing 
peace or for the purpose of getting some other incicental advan- 
tage in the nature of further time to vacate the premises, although 
nothing might be due actually as rent. It would not be correct 


(1) [1925] 1 K. B. 741. 
(2) [1921] 2 K, B. 204. 
(3) (1947) 52 C. W. N. 230. 
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to say in such cases that the amount which the tenant thus agrees 
to pay is the rent ın arrears witbin the meaning of paragraph 
9B(3) of the Calcutta House Rent Control Order. It may be 
argued that while this is true in regard to cases where by con- 
sent of the parties a simple decree for possession is made and 
the tenant agrees to vacate the premises immediately or within 
a certain time, yet there may be cases where the compromise 
itself would indicate that the decree for possession was consented 


‘to because of a certain legal position which both the patties — 


assumed to be correct and which constituted the foundation of 
the agreement.” 


And again at p, 236 the Court of Appeal observes : 

“I agree with Clough J., that the intention of the legislative 
authority was to give protection to the tenant against the landlord 
and not from himself and it is difficult to conceive of a more 
satisfactory reason than that all the parties concerned agreed that 
` the tenant should vacate the premises within a certain date.” 

The Court of appeal lays down the principle that if there is 
anything in the decree to show conclusively that the particular 
order is being made onthe basis of a rent legislation then the 
Statute may be attracted and relief should be granted. But if 
the pleadings do not conclude the matter nor “does the decree 
show any decision of the Court on the merits of the controversies 
of the parties and specially when the consent order or decree 
was ‘expressly made without prejudice to the contentions of the 
parties then such a consent order or decree in my opinion is not 
liable to be vacated or set aside. In the words of the Court 
of Appeal “that would be to reopen for decision the very question 
which the parties chose to leave undecided in the suit itself.” 
The Court of Appeal upheld the decision of Clough, J. in 
Sm. Kiron Saski Dassee v. Hirendra Nath Das (1). Clough, J. 
considered both the Weliesley v. White (2) and Rossiter v. Langley 
(3). There is also the decision of Gentle, J. in Sm. Parbati Debi 
v. Dr. S. N. Sen (4) holding that paragraph 9B (3 of the 
Calcutta House Rent Control Order does not apply to consent 
decree and distinguishing the two English cases that I have 
mentioned. Our Court of Appeal also discussed the decision of 
Gentle, J. without expressing any dissent from it, 

(1) (1946) 50 C. W. N. 245. 

(2) [1921] 2 K. B. 204. 
(3) [1925] 1 K. B. 741. 
(4) (1945) 50 C. W. N. 242. 
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As against these authorities Mr. B C. Mitter learned counsel 
for the applicant has relied on a decision of a Division Bench of 
this Court in Civil Revisional Jurisdiction in Haji Md. Æ. Hug v. 
Rebati Mukherjee (1). The Division Bench in this case dissented 
from the decision of Gentle, J. and Clough, J. and preferred to 
follow the decision of Ormond, J. in Manick Chandra Palv. 
Hari Pada Roy (2) which was upset and overruled by the Court 
of Appeal. This Division Bench is not binding on me and I am 
bound to follow the decision of the Court of Appeal in Manick 
Chandra Pal v. Hari Pada. Roy (2) deciding an appeal from 
the Original Side. 

Mr. Mitter has also argued that a decree merges the conten: 
tions and controversies between the parties. I am disposed to 
accept that submission. But the point here is that the present 
consent decree or order before me does not merge the contention 
whether the defendant is a tenant or not and does not show that 
the consent decree or order was made on the particular “ground” 
contemplated in section 18(r) of the Rent Act of 1950. 

This disposes of the first argument and I hold that section 18(r) 
of the Rent Act of 1950 does not apply to a consent decree in a 
suit where one side pleads tenancy and the other side denies such 
tenancy and says that he has never been a tenant at all, and 
where this particular controversy is left undecided by the agree- 
ment of parties embodied in such consent decree. 

The next argument is whether the Rent Act of 1950 could be 
utilised for such inconsistent purposes. Can a person be entitled 
to claim relief under the Rent Act of 19:0 when he himself says 
that he has never been a tenant and can he be given on that plea 
the relief of vacating a decree for possession with a view to enable 
him to support his case that he has never been a tenant and is 
completely outside the operation ‘of the Rent Act of 1950? Mr, 
Sen has argued that a party cannot approbate and reprobate at 
the same time. In the view that I have taken it is unnecessary for 
me to decide the point. 

In the circumstances, the application is dismissed with costs. 

Messrs. Khaitan & Co.: Solicitors for the Applicant. 

Messrs. P. D. Himatsingka & Co. + Solicitors for the Respon- 


dent. 
S| K R C i Application dismissed, 
(1) (1947) 53 C. W. N. 859. 
(2) (1947) 52 C, W. N. 230. 
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APPELLATE CIVIL. 


Before Mr. Justice R. P. Mookerjee and Mr. Justice 
P. N. Mitra. 


MOHINI MOHON SATIA AND OTHERS 
l Da 


THE PROVINCE OF BENGAL, 


Land acquisition—Valuation—Calcutta Improvement Act (V B.C. of 1911), 
section 71—Tribunal deemed to be Judge under Land Acquisition Act— 
Land Acquisition Act (I of 1894), section 53—Provisions of Civil Proce- 
dure Code to apply to all proceedings—Practice at the hearing of 
valuation reference before Calcutta Improvement Tribunal—Variation of 
the eatent of onus on the claimant—Document put in by Province after 
closing of evidence and during argument, if to be admitted in evidence— 
Principle criterion for fixing value of land—Division into belts— 
Addition to or deduction from valuation of contiguous plots when 
taken recourse to—Factors governing valuation of big plots under 
acquisition in connection with value of small plots contiguous to it and 
vice versa, 


Section 71 of the Calcutta Improvement Act provides that the Tribunal 
is to be deemed the Judge under the Land Acquisition Act which is subject 
to Certain modifications as indicated in Schedule II of Improvement Act and 
section 53 of the Land Acquisition Act provides that provisions of Civil 
Procedure Code will apply to the proceedings before the Court under this Act. 


But the practice in hearing a valuation reference before Calcutta Improve- 
ment Tribunal is that at the opening stage the claimant is to ‘furnish 
detailed grounds as well as nature of evidence to be adduced by him for 
contesting the Collector's award and after that the Province takes steps 
to support the award, 


Esra v. The Secretary of State (1) cited, 


The extent of onus On the claimant varies according to the nature of 
the enquiry by the Collector under section 11 of the Land Acquisition Act, 


Frank v. The Secretary of State (2); Harish Chandra Neogi v. The 
Secretary of State (3) and Madhusudan v. Collector of Cutiack (4) approved. 


*Appeal from Original Decree No. 148 of 1946 from the judgment and 
decree of Mr. N, R. Das Gupta, President Calcutta Improvement Tribunal 
in Valuation Case No, 108 of 1943, dated 13th June, 1945. 


(1) (1902) I. L. R. 30 Cale. 36. 

(2) (1907) I. L. R. 34 Calc. 599, : 
(3) (1907) 11 C. W. N. 875. 

(4) (1901) 6 C. W. N. 406. 
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Where, after closing of evidence and in course of argument the Province 
filed a document to prove its case and the-claimant was afforded an oppor- 
tunity of cross-examining the witness:proving it : 

Held, that as the provisions of Civil Procedure Code were attracted to 
this case and as the Tribunal did not record the reason of allowing 
the document at such late stage, the document must be excluded from 
consideration, 

The principle criterion for fixing the value of land on the road frontage 
depends on the earning capacity of the portion The depth of the belt 
depends primarily upon the extent of the effect of the presence of the road. 
If the area be a commercial one where buildings erected on the roadside 
fetch a higher rent from shops let out on the road such depth as can be 
utilised for the erection of and utilisation as shops will be regarded as 
the reasonable depth of the first belt. 

Division into belts does not provide for other special peculiarities of a 
land in question. For, a plot of lower level same deduction in value must 
be allowed from the value of a contiguous plot of higher level and for a plot 
of higher level certain percentage is to be added to the value of the, conti- 
guous plots of lower level. 

If a big plot is-under acquisition some depreciation is to be allowed from 
the general value ascertained from contiguous smal! plots whereas for 
comparatively smaller plots-the land value ascertained from a big plot is to be 
augmented by a certain percentage. 


Appeal by the Claimant. 
Reference for valuation to the Calcutta Improvement Tiibunal. 
The material facts will appear from the judgment. 


Dr. N. C. Sen Gupta and Mr. Satyendra Nath Mitra for the 
Appellant. 


Messrs. Lalit Mohan Bakshi and Amarendra Nath Gupta for 
the Respondent. 


Cc, A. V. 


The following judgment was delivered : 


R. P. Mookerjee, J :—Premises No. $1 Bahir Surah Road, was 
acquired in connection with Improvement Scheme No IV Manik- 
tolla (Supplementary) Excavation Area. The declaration was dated 
September Y, 1941. published in the Calcutta Gazette on Septem- 
ber 4, 1841. There were a ‘large number of claimants and the 
collector after hearing the parties fixed the land value @ Rs. 250 
per cottah as an average rate Compensation was also allowed 
for certain trees standing on the land. Most of the claimants 
accepted the compensation as allowed by the Collector. Eight 
of the claimants did not accept the award and applied for a 
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reference to the Calcutta Improvement Tribunal, Before the 
Tribunal evidence was led and experts were examined on behalf 
of the claimants and the Province. The claim before the Tribu- 
nal on behalf of the claimants was at the average rate of Rs. 500 
per cottah. The experts on behalf of both the parties agreed 
that to ascertain the proper market value the valuation should 
be fixed by dividing the land into different belts. Both the par- 
ties were further agreed that the value of the first belt of firm 
land was Rs, 600 per cottah. The parties, however, differed as 
to the depth of the first belt. According to the claimant’s expert 
it should be 100 ft. while for the Province it was contended that 
it should be 60 ft. The Tribunal accepted the opinion of the 
expert on behalf of the Province. The Tribunal, further, found 
that the value of the portion covered by tank would be two-thirds 
of the valuation as fixed for solid land, and not half as urged by 
the Province. 

The other point raised before the Tribunal was as to the area 
of the tank in the property in question. The Tribunal accepted 
the area as put forward on behalf of the Province, vizą 93 
cottahs. 

The experts also differed asto the rate of deduction to be 
allowed for the size and nature of the Plot. The Tribunal over- 
ruled the objection on behalf of the claimant under this head 
also and allowed a deduction of 20%. 

In view of the fact that the value of the tank portion was 
fixed at two-third and not half solid land and also because of the 
belting method introduced by the Tribuual, the valuation was 
enhanced by Rs. 4,076/8 inclusive of the usual 15% statutory 
allowance over and above the collector’s award. 

The referring claimants were dissatisfied with the amount 
fixed by the Tribunal and they have preferred this appeal to 
this court. Three points have been urged on behalf of the 
appellant :— 

(1) The area of the tank was not 93 cottahs but much less 
and that there should be a further enquiry with regard to the 
correct ‘area. 

(2) The depth of the first belt should be fixed at 100 ft and 


not 60 ft. 

(3) The deduction allowed by the Tribunal @ 20% is too 
high and should be reduced to 234%. 

There is no dispute between the parties as regards the total 
area acquired, vizą, 8 bighas 12 cottahs 14 ch. This premises 
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was Originally a garden witha big and good tank. The area of 
this tank as it can be ascertained from the acquisition plan is 
about 93 cottahs. In course of the hearing before the tribunal 
on behalf of the Province another plan was produced which is 
described to bea “level plan” and is marked as Ex. KK. The 
contour of the tank as shown inthis map is different from that 
in the acquistion plan. After evidence had been closed and 
when arguments were proceeding an application was filed on 


_behalf of the Province for being given an opportunity to prove 


another plan which had been found out from the records of the 
Calcutta Improvement Trust, the acquiring authority. That 
prayer was allowed and Ex. LL is the same as in the acquisition 
plan. There appears to be a marked difference between the 
position and size of the tank as shown in Ex. KK. on the ‘one 
hand and Ex, LL. and the acquisition plan on, the other. The 
Tribunal has accepted the area as in Ex. LL. 

On behalf of the appellant it is contended that Ex. LL. sie 
not to have been let in at avery late stage of the case and the 
claimants had no sufficient opportunity. to produce further evi- 
dence in rebuttal of the same and in support of their own case, 
In any view itis su mitted that Ex KK. is a map produced 
by Government and the claimants are entitled to rely upon the 
same in support of their case that the area of the tank is much less 
than as shown in Ex. LL. 

On-going through the records it appears that the Tribunal ‘did 
not fix any date calling upon the parties to produce thzir docu- 
ments on which they would rely. It transpired during the hearing 
before us that this isin conformity with the practice which is 
followed in the Tribunal. l 

Section 53 of the Land Acquisition Act, however, provides— 
“Save inso faras they may be inconsistent with anything con- 
tained in this Act, the provisions of the Code of Civil Procedure 
shall apply to all proceedings before the Court under this 


Act,” 
Under section 71 of the Calcutta Improvement Act (Bengal 


“Act V of 1911) the tribunal is deemed to be a Court and the 


President of the Tribunal shall be deemed to be the judge under 
the Land Acquisition Act. The Land Acquisition Act is subject 
to-certain modifications as indicated in Schedule IT of the Calcutta 
Improvement Act. 

Provisions to be found in the Code of Civil Procedure relating 
to the examination of witnesses and the production of documents 
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in Court are applicable during the hearing of a reference under 
the Land Acquisition Act or of the Calcutta Improvement Act. 
These provisions are followed by Land Acquisition Judges in 
Courts outside Calcutta. We do not know why and how the 
practice has grown in the Calcutta Improvement Tribunal, where- 
by the parties are not required to file in Court documents under 
their control or to filea list of witnesses as may be required 
necessary by the parties. We are informed by the learned 
Advocates appearing in this case that when a valuation reference 
is actually taken up for hearing at the opening stage the claimants 
indicate the detailed grounds for contesting the Collector’s award 
and also the nature of evidence on which reliance will be placed. 
It is not until these details are indicated by the claimants the 
Province is not aware of the nature of the attack to be directed 
against the Collector’s award. The Province from this stage takes 
steps for getting the evidence before Court in support of the 


Gollector’s award and to controvert the points as are to be urged’ 
by the claimants. The claimant adduces evidence as he is’ 


regarded as the plaintiff in the suit: Azza v. The Secretary of 
State (1). The burden’of proof ison the claimant to show that 
the award as made by the Collector is inadequate. The extent 


of this burden varies according to the nature of-the enquiry made’ 
by the Collector: under section rr of the Land Acquisition Act.. 


Where the Collector gives no detailed-reasons, as. in thé present 
case, the burden which is to be discharged by the claimant is very 
light [Prank.v. The Secretary of State (2); Harish Chandra Neogt 


Ve The Secretary of State: (3) and Madhusudhan v. Collector of 
Cuttack (4)]. 


The claimant has to begin his evidence first and only after he 
has completed his evidence that the Government is to rebut it and 
support the award made by the Collector by positive evidence. ` 


On behalf of the Province it is cantended that as evidence in 


support of the Collector's award cannot be begun until after the 
close of the claimant’s evidence, the date when Exhibit KK was: 
filed was regarded to be in proper time and no objection was 
raised on behalf of the claimant. As the plan Exhibit LL was 
filed during the argument the other side was afforded an oppor- 
tunity of cross-examining the witness who proved it. The provi 
sions contained in Order 13 Rule 2 of the Code of Civil Proce- 
dure however, are attracted in this case and must be applied, 

(1) (1902) I. L. R, 30 Calc. 36. (2) (1907) I. L. R. 34 Calc. 599. 

(3) (1907) 11 C. W. N. 875. (4) (1901) 6 C, W. N. 406, 
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The reasons for the delay in the filing of a document particularly 
one in the possession of the acquiring authority must be satis- 
factory. The petition which was filed for accepting the plan 
subsequently marked as Exhibit LL did not contain any satis- 
factory reason explaining the delay and we must hold that the 
Tribunal was not justified in allowing new evidence to be adduced 
during the argument for practically no reason whatsoever. The 
Court must record the reasons for allowing a document, in the 
possession of the party, to be filed late. The order as recorded 
also does not indicate any sufficient reasons. We must, therefore, 
exclude Exhibit LL from our consideration. 

We now proceed to consider the rest of the evidence on the 
record. The area of the tank as can be ascertained from the 
acquisition plan is 93 cottahs. Claimant’s expert H. K. Sircar has 
filed in Court a key plan for explaining the size and position of 
the different sites in the locality, the values were to have been 
taken into consideration for determining the market value of 
the plot under acquisition. This key plan has been prepared from 
Smart’s Survey which took place more than 30 years before the 
acquisition. The expert Sircar states that he had held a 
local inspection; but the map, if any, pepared by him after such 
local inspection has not been produced in Court. The argument 
on behalf of the claimants that he was not asked to produce his 
survey plan cannot be accepted. If the area of the tank is to 
be determined with reference to the survey by Sircar the Court 
must have his map before it. A mere verbal statement that the 
area of the tank was found by him cannot be accepted. He frankly 
conceded that if there were any difference between his key plan 
and the land acquisition map, the latter must be taken to be more 
correct and accepted as such. 


It is however contended that Exhibit KK shows the area to be 
somewhat less though the actual area has not been calculated or 
stated by anybody. But the claimant’s expert could not and did 
not rely on Exhibit KK as it was produced in Court only when 
the Province was supporting the valuation as made by the 
Collector, Exhibit KK is the level plan. The level of the portion 
covered by the tank was not measured. The boundaries of the 
tank as shown on this plan cannot be preferred to those as shown 
on the acquisition plan. Accepting the opinion given by the 
claimant’s expert it must be held that the acquisition plan is the 
more reliable one for the purpose of determining the area. As a 
matter of fact the total area of the acquired land as a whole as 
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given in the acquisition plan has been accepted by the parties and ue 
had not been questioned, either before the Collector or the Tribu- 1949. 


nal or even before us. The size and position of the tank as indi- Mohini Mohan Saha 
cated on the acquisition map must, however, be taken as the The Peo Sak 

a z r 
more reliable one and accepted as such. The area of the tank has of Bengal. 


been correctly determined by the Tribunal. This contention, Mookerjee, d. 
therefore, fails. 


AaS 


The market value of particular plot has to be determined with 
reference to the position, size, shape, road frontage etc. Plots 
céntiguous to a piece of land under acquisition are not ordinarily 
precisely the same in all circumstances except sometime in a purely 
agricultural area, where one plot does not materially differ from 
another and the size and shape do not in any way affect the value 
of the property. Even in such areas, whether the particular plot 
is low or high, whether irrigation facilities are more advantageous 
in one than another have to be taken into consideration. In areas 
where the plots are ordinarily used as building sites, values 
differ particularly on the ground of the position, size, shape, road 
frontage and depth. Additions and deductions made to and from 
the value of somewhat similar plots in the vicinity have been ° 
adopted as a proper method for determining the market value. 
Expert valuers both in India and England also resort to belting in 
dealing with shape, size, road frontage, depth etc. Land up toa 
certain depth from the road side is taken at a certain rate per 
units of land and other portions of the same plot, placed ata 
more disadvantageous position are taken at a lesser rate than 
the front one. Although this method of dividing the land into 
belts has been criticised as an arbitrary method but as to the 
truth of the proposition that for building sites 2 portion abutting 
on the road is valued much more than the other portion which 
is situate further from the road, there can be no doubt or 
dispute. 


Following this method both the experts in the present case 
have recommended division of the area under acquisition into 
different belts. There is no dispute between the parties as regards 
the value of the first belt abutting on the road. The difference, 
however, is as to the depth of the first belt. It appears that the 
claimant’s expert has calculated on the basis of the first belt being 
100 feet. The Government expert on the other hand has taken it 
as 60 feet. Unfortunately no questions were put to the claimant’s 
expert, either during the examination in chief or in course of the 
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cross-examination making a pointed reference as to the proper 
depth of the first belt. We have not, therefore, the reasons in 
support of the contention that the depth of the first belt should 
be.1oo feet. On the other hand the Government expert was 
examined at great length about the depth of the first belt. Bose, 
the Government expert states that the contiguous plots, on the 
valuation of which the market value of the plot under acquisition 
is being ascertained, are small ones, plots which vary from 45 to 
7o feet in depth. The unit value of the (rst belt of the land 
under acquisition should therefore be made dependent on the first 
belt being of depth similar to those contiguous plots. When 
determining the value of the portion of land having road frontage 
the depth must primarily depend on the nature of the plots, the 
locality where they are situate as also the character of the use 
the land is putto. The principal criterion for fixing the value of 
land on the road frontage depends on the earning capaci'y of 
the portion. The depth of the belt depends primarily upon the 
extent of the effect of the presence of the road. Ifthe area bs a 
commercial one, where building erected on the road side fetch a 


. higher reat from shops let out on the road, such depth as can’ 


be utilised for the erection of and utilisation as shops will be 
regarded as the reasonable depth of the first belt. The character 
of the business and the nature of the shops in a purticular area 
may differ from those of another area. In the Burra Bazar area 
in Calcutta the depth of the first belt may differ from the first ' 
belt in the Bentick Street area. | 


For residential. areas also the depth for the first belt allowed 
in Calcutta varies from place to place It is well known that the. 
building sites in the purely residential area of North Calcutta 
differ from those in the more recently developed area in Bally- 
gunge in the South and both differ from those in the Chowringhee 
area. In places which may be deemed to be factory area the, 
question as to the application of the belting method or of the 
depth of the first belt may sometimes become either unimportant 
or even immaterial. ` i 


No general or uniform rule can be laid down for all cases 
where the belting method is applied as to what the depth of 
the first belt should be. That question has to be decided with 
reference to the particular area and the nature of evidence as 
may be available in any particular case. The Tribunal has, in 


the case now before us, fixed on.a consideration of the evidence 
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So feet as the depth of the first ` belt. This conclusion based on SIME; 
the facts and circumstances of the particular case cannot be 1949, 
aed 


questioned in the appeal before this Court. There’ is no error Of Mohini Mohan Saha 


law which can justify interference by us. z 
The Province 


The last point urged is on the question as to what percentage of Bengal. 
should be deducted, if at all, for the large size of the plot, its Mookie, J. 
irregular shape and the presence of a large tank on the road HE 


frontage etc. Reference is, in this connection made by the 
learned Advocate to the following expression of opinion by Atul 
Krishna Bose, Government witness No. 2. 


He says “if I take a depth of roo feet for the first belt the 
deduction for shape, size, tank level, etc., in this case would be 
242%, yet, deduction for shape, size, etc., would be different 
according to the difference in depth of the front belt.” Where 
this Government expert explains the method adopted ty him 
for calculating the market value of the land under acquisi- 
tion, he states, “I have belted the property in question in 
62 feet belt for the purpose of comparing the property in question 
with those small properties. My result is that with 20% deduc- 
tion for shape and size and the disadvantageous position of the 
tank and taking Rs. 600 for the first 60 feet belt, the value comes 
to Rs. 40,000. Collector’s award comes to Rs 38,896. So I find 
my rate of Rs. 225 is fair.” He further states, “ I have deducted 
22/, for the largeness of size, shape and disadvantageous position 
of the tank and level of the land. Now the properties which 
I am comparing are all less than 60 feet in depth and the size ' 
varies from r c ttah 8 ch. to about 3 cottah 8 ch. That is why 
I deducted 20% for the property in question.” At another place 
he states “ordinarily for a 6 bigha plot on a roo feet belting 
deduction for size and shape should be 814%. For the position of 
the tank alone in the property in question I will make a deduction 
of more than 5% inasmuch as the position of the tank of the 
property in question had deteriorated the land value a good deal 
for the simple reason that all the solid land in front and left of 
the tank was absolutely unbuildable. Only the portion that is 
buildable in the property in question was the recess land on the 
south. Then comes the question of level. In this locality 
the question of level of land is of great importance because in the 
rainy season water accumulates in this locality in the land which 
is of lower level than the road. 5% deduction should be taken for 
the level of the land alone.” ` 
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At two places this expert has stated as quoted above, that for 
the low level 5% deduction isto be allowed and for the dis- 
advantageous position of the tank another 57%. Thus for these two 
items alone a deduction of ro% isin his opinion proper. For 
the largeness of the plot at what rate deduction is to be allowed 
has been left to be inferred from the fact that out of a total of 
20% a deduction of 10% is being made onthe other two heads. 
His evidence on the question of deduction to be made under 
this head, however, is unsatisfactory and inconsistent, as would 
appear from the passages we have quoted above. He has not 
given any explanation as to why the deduction for largeness of 
size should be much greater ina case where the depth of the 
first belt is taken at 6oft than in a case where it is taken 100 ft, nor 
was the learned Advocate for the Province able to explain to us 
why that should be so. We have, on the other hand, the evidence 
of Mr. Sircar for the claimants that a deduction of 232% should’be 
made for largeness of size in this case. The evidence of the Govern- 
ment expert, does not in our opinion, establish a deduction of 207%. 

At one stage the learned Advocate for the claimant had urged 
that when land is valued by dividing the property into belts no 
deduction is allowable under the law for largeness, shape and 
other special particulars of the plots. This proposition cannot be 
supported. As indicated already division of a plot into belts 
is adopted by experts only when an entire property cannot be 
utilised as being a road-side land. The comparison which is 
effected between other somewhat similar plots in the vicinity 
determines whether any deduction is necessary from the value 
of the land of the nature represented by those contiguous sites, 
the value of road side land determines the lower value of the 
second and third belts. Division into belts does not provide 
for other special peculiarities of a land in question. If the level 
of the land to be acquired is lower than that of the road while 
the level of the contiguous plot from which land value is being 
determined is a higher one some deduction must be allowed 
therefor. On the other hand if the instances of the contiguous 
land are in respect of low lands while the land to be acquired is 
higher in level no deduction is to be made but certain percentage 
is to be added to the value obtained from those near about plots. 

Next, if those instances, from which the market value is being 
ascertained, be in respect of small plots of lands while the pro- 
perty under acquisition is a very big one some depreciation is to 
be allowed from the general value ascertained from those con- 
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tiguous plots, On the other hand if the land value is ascertained 
from a big plot it has to be augmented by a certain percentage 
if the land under acquisition is a comparatively smaller plot. 
Reference has been made by the expert to the inconvenient 
position occupied by the very large tank in the front portion of 
the land in question as also to the largeness of the site, the low 
level and irregular shape. i 


The judgment of the Tribunal on this part of the case is not 
a proper judgment dealing with this point. The evidence in 

the case had not been discussed or considered but a simple 
statement is made that evidence with regard to the deduction 
to be allowed is one sided. In making that statement the 
Tribunal has overlooked the evidence of the claimant’s expert 
that a deduction of 234% should be made for largeness of size. 
We have considered the question whether we should make a 
remand, and we have come tothe conclusion that it is unneces- 
sary to doso asthe case should be decided on the evidence 
already in the record. That evidence, in our opinion, does not 
support a deduction of more than 1234%. We hold accordingly 
that the deduction to be allowed be fixed at 1214% in place 
of 20%, 

The appeal is accordingly allowed in part. The Tribnnal 
will determine the value of the land acquired by fixing the deduc- 
tion to be allowed at 121477. All the other findings are upheld. 
As the appellants have succeeded in part they will be entitled to 
th of the costs of this Court. 


P, N. Mitra, J. :—I agree. 
S. C Appeal allowed in part. 
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Before Mr, Justice K. C. Das Gupta and Mr. Justice. 
B. K. Guha. 


SADANANDA PYNE 
Ue 


HARINAM SHA AND ANOTHER.* 


Revocation of Probate—Will—Traspasser, if has interest in law in the estate 
of the deceased—Such trespasser, if has locus standi to file an application 
Jor revocation of probate—Manu, chapter II, sloka 187—Acharyya an 
heir—Jimutbahana’s commentary on Manu and Jagnavalkya—Line of 
succession from Acharyya—Srikrishna’s interpretion, if to be preferred 
to the translations of Jones and Colebrooke—Manu, chapter II, slokas 
140, 148, 170, 171—Who is Acharyya—Ground on which law enacted 
disappears, law if also disappears—Function of legislature—Use of the 
word Acharyya in other senses—The present day Acharyya who gives 
upanayan only, if an hetr—Dikshaguru, if an Acharyya and an heir. 


A trespasser has no interest in law in the estate of the deceased, If 
he may be said to have -a ‘‘possessing interest” it has to be remembered 
that the possession being without title, this interest is against law. He has 
therefore no locus siandi to file an application for revocation of probate. 

“Dictum in Mortimers Pr.bate and Practice and Haripada Saha v. 
Ghanesyam Saha (1) explained, 


It is Manu who describesan Ac aryya as an heir and Jimutbahana 
combines Manu’s dictum and jagnavalkya’s dictum and states asthe law 
that on failure of Sapindas, Sakulyas and Samanodakas an Acharyya inherits ; 
on failure of Acharyya a sisya inherits and on failure of sisya a Brahmachari 
inherits. 


Srikrishna’s interpretation of the word ‘‘Acharyya” isto be preferred 
to the translation of the word by Sir William Jones and Mr. Colebrooke, 


Collector of Madras v. Mootoo Ramalinga Sathupathy (2) explained. 


A study of the slokas 140, 148, 170, 171 of the second chapter of Manu 
(which deals with Brauhmacharyaasram) brings before the mind’s eyea 
clear picture of the “Acharyya” as Manu saw him. The Achiryya invests 
the young Hindu with sacred thread in Upanayan ceremony, aptly described 
as second birth of Hindus, takes charge of him in his household, teaches 
him Vedas and other matters and intiates him in Brahmacharyaasram. 


*Appeal from Original Decree No. 170 of 1948, preferred against the 
decree of Sri Nripendra Nath Bagchi, District Judge of Zilla Hooghly at ` 
C hinsurah in Probate Suit No. 16 of 1946, dated 13th August 1948, 


(1) (1945: 49 C. W. N. 713 
(2; (1863) 12 M J. A. 397. 
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K. C. Das Gupta, J. :—The principal question for decision 
in this appeal is whether the Dikshaguru of a Hindu not being 
the person who invested him with the sacred thread is his heir, 
on failure of other heirs. The appeal is against the decision of 
a probate court, allowing an application for revocation of a 
probate that had been granted to a Will of one Manmatha Nath 
Mondal, who will be later referred to simply as Manmatha. Man- 
matha died in July, 1933 leaving his widow Manada Bala Dassi 
hereinafter referred to as Manada. Manada died in 1945- 
Disputes arose over properties left by Manmatha, after the death 
of Manada, between purchasers from Panchkari Bhuian who sold 
as guardian of Gokul said to have been adopted by Manmatha 
and the purchaser from Janaki Nath Chakravarti who claimed to 
be Manmatha’s heiz on the death of Manada, on the ground that 
he was Manmatha’s “Dikshaguru”. On the 23rd August, 1945, 
Panchkari Bhuian applied for probate of a Wi!l said to have been ) 
left by Manmatha., He stated therein that there was no other 
heir of the deceased except Gokul Chandra Mandal, who had 
been taken in adoption by Manmatha. No special citation was 
therefore issued, and probate was granted in November 1945. 
On the rst May, 1946, Harinam Sha filed an application for 
revocation of probate. He stated therein that the Will wasa 
forged document, that the story of adoption of Gokul was false, 
that Manmatha had died leaving Manada as his heir, and on 
Manada’s death, as no blood relations who would be heirs accor- 
ding to Hindu Law existed, Manmatha’s “Dikshaguru” Janaki 
Nath Chkravarty (who will be hereinafter referred to as Janaki) 
succeeded to Manmatha’s estate as his heir, but this fact was 
fraudulently concealed in the application for probate and probate 
was obtained without any citation being issued on Janaki. It was 
stated that Harinam had purchased the properties of Manmatha 
from Janaki by a registered kobala on the arst June, 1945. The 
main contentions of Panchkari Bhuian, in reply to this applicas 
tion, were thatthe Will was genuine, that Gokul was really the 
adopted son of Manmatha and that Janaki was “Dikshaguru” of 
Manmatha. These contentions were adopted by Sadananda Pyne, 
who was added asa party. At the trial, the dispute centred 
round the question of law, whether a ‘‘Dikshaguru” is the heir of 
a Hindu, on failure of nearer heirs. The first question that was 
raised was whether Harinam Sha, as purchaser from Janaki, had 
lotus standi to apply for revocation of probate ; the other ques- 
tion was whether nen-mention of Janaki as an heir wasa “Just 
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cause for revocation of the probate.” The decision of both these 
questions turned on the question whether Janaki would be 
Manmatha’s heir, on failure of nearer heirs. The learned trial 
court held that Janaki wasan heir, underthe Hindu Law, and 
allowed the application for revocation. 


Before entering into the question whether Janaki, as “Diksha- 
guru”, is an heir under the Hindu Law, it is necessary to consider 
the contention of Mr. Apurbadhan Mukherji the learned 
advocate for the respondent that Harinam Sha, has /Jocus standi 
to apply for revocation of probate, even if Janaki is not an heir 
and so Harinam has not acquired any interest in the property 
by his purchase from Janaki. Mr. Mukherji contends that the 
mere fact that Harinam was in actual possession of the property 
gives him an interest in the property, which gives hima /ocus 
standi. If Janaki was not Manmatha’s heir, Harinam has acquired 
no interest by his purchase from Janaki and Harinam’s possession 
is merely a trespasser’s possession. 


Does possession as a trespasser amount to an interest which 
gives the cus standi to apply for revocation of probate? Clearly 
not. In order to have the J/otus standi to apply for revocation 
of probate, a person must have an interest in the estate of the 
deceased, supposing he had died intestate. Thus the creditor 
ofa son who would have been heir on intestacy, has cus standi 
to apply for revocation of probate. Buta person who has merely 
the possession of a trespasser, has no interest in the estate of the 
deceased. Whether the estate descends to the heir on intestacy, 
or to the legatee in the Will can have no legal effect on the 
trespasser’s possession. If he remains in possession for the statutory 
period of twelve years, he will acquire a lawful title which will be 
good against the legatee no less than against the heir on intestacy. 
It is clear to me that a trespasser has no interest in the estate 
of the deceased. He has therefore no /ocus standi to file an appli- 
cation for probate. 


Mr. Mukherji relied for his proposition that a trespasser has 
locus standi to file an application for probate on the dictum in 
Mortimer’s Probate and Practice, which was accepted by 
Mukherjea J. in Haripada Saka v. Ghanesyam Saha (1) that any 
interest is sufficient to give locus standi. There can be no doubt 
whatsoever that both Mortimer and Mukherjea, J. are thinking of 


(1) (1945) 49 C. W. N. 713, 
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some interest in law—some legal title, however remote or however 
slight, when they say “any interest is sufficient ....0...secscssseseeeeere 
A trespasser has no interest in law ; if he may be’ said’to have a 
“possessing interest” it has to be remembered that the possession 
being without title, this interest is against ‘aw’. 

I have not the least hesitation in rejecting Mr. Mukherjt’s 
proposition that a trespasser’s possession gives him J/ocus standi to 
file an application for revocation of probate. 

In order to succeed in the application for revocation Harinam 
Sha has therefore to establish that Jinaki would be Manmatha’s, 
heir, on failure of other heirs. That Janaki was Manmatha’s 
“dikshaguru” is not disputed now nor that this diksa was fantrik 
diksha. Itis also not disputed that according to Daya'hag, the 
“acharyya” is a Hindu’s heir, on failure of blood relations who 
are heirs Jajnrabalkya does not mention “Acharyya” as an heir 
but Manu does. Jimutbahan accepts Manu’s text and includes 
“Acharyya” in his list of heirs. In fact, he combinés Manu’s 
dictum ‘Acharyya Sishya eb ba” and Jagnabalkya’s “Sishyah 
Sabrahmacharinan” and’ states as the law- that: on. ‘failure’ of 
sapindas, sakulyas and samanodakas, an Acharyya: inkiérits— on: 
failure of Acharyya, a sishya inherits-‘and on failure of sishya, a 
Sabrahmachari inherits. 

Jimutbahana himself does not say whom: lie means: by the’ 
word’ “A\charyya”. He is content to quote Manus- text as thé 
authority of his statement of the law that am Achdaryya ‘itiherits:. 
Srikrishna Tarkalankar; who flourished more than two hundred: 
years ago, does however in his commentary on‘the* Dayabhag;: 
offer an explanation of the word “Acharyya” as- used’ by" Jitiute 
bahan here. He explains-the word as““the teacher of -the: Vedas”, - 
In his synopsis on the Dayabhag which he: calls! “Dayakram' 
Sangraha,” Srikrishna when- mentioning Acharyya‘ ast the’ heit;. 
takes pains to cite a verse (from Jajnabalkya)' to’ explain’ who“ 
Acharyya is and says “ Upaniya Dadetvedam Acharyya sa: 
Udahritah*”, It is abundantly clear therefore that Srikrishna’ 
had no doubt in his own mind as to what “Acharyya” meant in 
Dayabhag. He was clearly of opinion that ‘Jimutbahan was 
using this word to mean the Brahmin who gives the sacred thread 
and then teaches the Vedas. To him clearly Acharyy. did not 
include “Dikshagurw” or “religious preceptors” in’ gerieral. 

It is well to remember in this connection that tantrikism was 
not less prevalent in Srikrishna’s time than now} and there can 


*Daya Cramasangraha, Chapter 1, See 10, clause 28—Ed; 
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be no doubt that “Dikshaguru” were well-known in Srikrishna’s 
‘time. . His.-interpretation of ‘‘Acharyya” to mean only the 
Brahmin who gives the sacred thread and then teaches the Vedas, 
must therefore be taken to exclude “Dikshaguru” from the list of 
& Hindu’s heirs. 

Mr. Mukherji has drawn our attention to Sir Willam Jone’s 
translation and Colebrooke’s translation of ‘Acharyya”, as used 
in Dayabhag, as ‘Religious preceptor’, and has asked us to accept 
the view of these learned translators in preference to Srikishna’s. 
I have the hig est regard for the scholarship and erudition of 
Sir William Jones and Colebrooke ;-but if it is a question of 
preference between those English scholars and Srikrishna, I have 
no hesitation in saying that I would prefer Srikrishna’s authority. 
Itis important to mention that neither Sir Willaim Jones nor 
Colebrooke has given any reasons for interpreting ‘Acbaryya’ 
asa generic term meaning all kinds of religious preceptors in 
preference to Srikrishna’s interpretation of it as meaning a specific 
class of.religious preceptors viz., the preceptor who gives sacred 
thread and then teaches the vedas. 


In the Collector of Madras v. Moottoo Ramalinga Sathupatty (1) 
the Privy Council observed that the duty of a Judge administer- 
ing Hindu Law is not so much to inquire whether the doctrine 
is fairly deducible from the earliest authorities as to ascertain 
whether.it is one that has been received by the particular school 
of Hindu Law which prevails in the district in whi.h the case 
arises, with which he has to deal and whether such doctrine has 
been sanctivned by usage ; as by the Hindu system of law, clear 
proof of usage will outweigh the written opinion of textwriters. 
In the present case, there is no evidence of any dispute between 
usage and the opinion of the textwriters. It is reasonable to 
think that Srikrishna’s interpretation is based on his own ex- 
perience of usage ; but whether or not that is so, it is I think 
proper, to examine Manu’s own writings for finding what kind 
of religious precepter, he had in his mind, when he laid down that 
an Acharyya would be an heir. . 

In sloka 140, Chapter iI of his Samhita, Manu gives the follow- 
ing definition of an Acharyya. 


‘“Upaniya tu yah Sishyam vedamadhyapaeddvijah 
Sakalpam Sarahashyncha tamacharyyam prachakshate” 


(1) (1868) 12 M. I, A. 397. 
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It has been argued by Mr. Mukherji that Manu is not giving 
his own definition of Açharyya butis stating what others think 
the Acharyya to be. There can be no doubt however that Manu 
is quoting with approval this definition of Acharyya—even if we 
agree that this is not a definition starting with Manu. Quite 
apart from this sloka however, a study of the second chapter of 
Manu (which deals with Brahmacharyaasram) brings before the 
mind’s eye a clear picture of the “Acharyya” ‘as Manu saw him. 
The ceremony of Upanayan was indeed the most important . 
event ina Hindv’s life for it was this which gave him his second 
birth. In the upanayan ceremony itself, certain verses of the 
Vedas were taught by the Brahmins who invested the young 
Hindu with the sacred thread ; it was with this ceremony that 
he entered upon the Brahmacharyasram. Immediately after 
the upanayan, the Hindu had to take up his residence in the 
house of this very Brahmin and receive education in Vedas as 
well as other matters from him. Manu has sometimes used the _ 
word Guru and sometimes the word Acharyya in dealing with 
the upanayan ceremony, and the system of studies thereafter ; 
but he has used either of these words to mean that one Brahmin 
who invested the Hindu with sacred thread, and then became 
his teacher. There was no vagueness in Manu’s mind as to who 
this person was. He was not thinking of a number of function- 
aries any of whom could be an Acharyya ; he was thinking of one 
and one person only. 


Mention may be made only of the following verses :— 


145. “Upadhyayan dasacharyya 
Acharyyanam Satam Pita” 


The “acharyya” is ten times more venerable than an upadhay, 
the father a hundred times more than the acharyya, 


148. ‘“Acharyyastasya, Yam jatim 
Bidhibadvedaparagah 
Utpadayati Sabitrya 
Sasatya Sajaramara” 


But that birth which the acharyya acquainted with the whole 


Veda, in accordance with the law procures for him through the 
Savitri is real, exempt from age and death. 
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170. ‘Tatra Yadbrahmajanmasya 
Maunjibandhanachinhitam 
Tatrasya Mata Sabitri 
Pita tuacharyya Uchyyate” 


Among those three, the birth which is symbolised by the 
investiture with the girdle of Munja grass is his birth for the sake 
of the vedas, they declare that in that birth Savitri (verse) is his 
mother and the acharyya his father. 


171. “Vedapradanadacharyam 
Pitaram parichakshate 
Na hyasmin Yujyate karma 
.Kinchida maunjibandhanat.” 


They call the acharyya father because he gives the Veda, for 
no body can perform a sacred rite before the investiture with the 
girdle of Munja grass. 


225. “Acharyya Brahmano Murtih 
Pita Murtih Prajapateh” 


The Acharyya is the image of Brahman, the father the image 
of Prajapati. 


The verses 148, 170 and 171 are specially helpful in undere 
standing who Manu had in mind, wi:en he used the word 
Acharyya. 


The text on which Jimutbahana’s rule that an Acharyya is 
an heir on the failure of blood relations, is sloka 187 in Chapter IX 
Manu. The commentators of Manu do not try to explain 
‘“‘Acharyya” as occurring in this sloka. The reason of this may 
very well be, that in an earlier part of Manu Chapter V. 80 where 
the word occurs, they have already given their explanations. The 
sloka runs thus : i 


' Triratramahurashaucham 
Acharyye samsthite sati 
Tasya putre cha patnancha 
Dibaratramiti sthitih” 


They declare that when the acharyya has died, the impurity 
lasts three days ; if-the acharyya’s son or wife is dead, it lasts a 
day and a night ; that is a settled rule. ' 


397 


CiviL. 


1949. 
wove 
Sadananda Pyne 
Ve 
Harinam Sha, 


Das Gupta, F. 


398 


Civil, 


"1949. 
` Ss 
Sadananda Pyne 
y. 
Harinam Sha, 


Das Gupta, F. 


THE CALCUTTA LAW JOURNAL. [Vou 85, 


In Medhatithi’s commentary on this sloka, we find, 'Acharyya 
Upaneta tashmin samsthite”’ ; Sarvagnanarayan, another com- 
mentator, says “Acharya Úsaniyadhyapake” Raghabananda says 
“Acharyya upanetan”. 


We find thus that in this very p sloka as regards 
Asaucha, where it is of very great practical importance to know 
which person is meant by Acharyya the commentators agree in 
saying that it means the person who gives the upanayan. When 
later on Acharyya is enumerated as an heir, and the commen- 
tators do not trouble to explain the word, it is reasonable to 
conclude that according to them the word had the same connota- 
tion as in chapter V where they. had explained it. 


My conclusion on a study of Manu and his commentators 
therefore is that Acharyya in Sloka 187 chapter Ix means the 
person who gives upanayan and nobody else. 


It is useful to turn at this stage to the jaganvalkeya—Sambita 
and the Mitakshara, to discover what meaning Jagnavalkya and 
Vignaneswara attached to this word. Verse 34 Acharadhyaya con- 
tains Jagnavalkya’s definition of the Acharyya : 


-“Sa gururjah Kriyah krittua 
Vedamasmai Prajachhati 
Upaniya dadadvedam 
Acharyya Sa udahrittah” 


‘He is called the Guru who after performing the cermonies on 
the child from before his birth gives him the Vedas ; and he is 
called the Acharyya, who having performed upanayan gives him 
the vedas. 


Vijnaneswara’s commentary on this runs thus—‘‘he who per- 
forming all the rites according to rule beginning with the 
Garbhadhana cermony and ending with the upanayan teaches 
the Vedas to him the Brachmachari is called a Guru. He again 
who only performing upanayan teaches the Vedas is an Acharyya. 


When Jimutbahana (who according to the generally certified 
belief flourished after Vijnaneswar) wrote the Dayakhaga, he was 
aware of these definitions of the word ‘Acharyya’ by benny 
and Vijnaneswara’s commentary on the same. 


If Jimutbahana had thought fit to extend the connotation of 
this word, we would haye -been bound to accept the extended 
connotation. But Jimutbahana | does not do so and simply quotes 
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Manu’s text and accepts it adding to the list of heirs ‘“Sabrahma- 
chari”. The only possible conclusion is that Jimutbahana was not 
Prepared to extend the connotation of the word Acharyya, and he 
meant this word to connote the same person as Manu had meant 
—the person who gives upanayan. 


In Manu’s time, the task of the person who gave upanayan 
did not cease there. It was rather merely the beginning of his 
task, for it was he who taught him the Vedas and other subjects 
as well. In present day India, the person who gives the upanayan 
ends his task there. The upanayan cermony itself requires him 
to teach a few verses of the vedas ; but that isall. In fact, the 
system of learning vedas asa part of one’s education no longer 
exists and even if any person wants to study the Vedas, he does 
not ordinarily study it with the Brahmin who gave him the 
upanayan. 


Two opposite theories have been sought to be bullt on this 
undisputed fact that in modern Ihdia the person who gives the 
Upanayan does not thereafter take the boy as his ‘student’ for 
teaching Vedas and other subjects. | 


Mr. Hiralal Chakravarti, arguing for the appellant, propounded 
the theory that the law that an Acharyya would be an heir, was 
an integral part of the system of education under which the 
student uséd to live in the house of the teacher and as this system 
has disappeared the law that an Achatyya would be an heir should 
no longer be considered good law. He drew our attention to 
the observation of their Lordships of the Privy Council in Ram- 
ckandra v. Vinayak(1). “It was urged that it is hardly likely 
Vijnaneswara would give a right of inheritance to a spiritual 
preceptor or Guru before kinsman, however remotely connected. 
Tais argument appears to ignore the peculiar and intimate rela- 
tionship which their Lordships understand exists in the Hindu 
system between the pupil and the Guru who has to initiate him 
into the mysteries of the Vedic laws and rites, and under whose 
roof he has to pass many years of his life. It is easy to suppose 
that in such circumstances the mystical relationship between a 
spiritual preceptor anda pupil should be regarded as creating a 
far closer tie than remote relationship of blood”. 


These observations, intended as they were to meet the argu- 
ment that a religious preceptor could not possibly have been 


(1) (1914) L. R, 41 I. A. 290, 
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included as an heir, if certain blood relations were excluded from 
heirship, may at most’be said to express their Lordships’ view 
as regards some of the reasons which made the author of the 
Mitakshara include a religious preceptor as an heir. They do 
not in my opinion justify a conclusion that their Lordships con- 
sidered the rule of inheritance in favour of a religious preceptor 
dependant in any way on the institution of the student, living 
at the house of his teacher, to be initiated into Vedic laws and 
rites. 


Assuming ‘however that at the time the law was made, the 
ground for the same was this intimate relation which the teacher 
in those days had with the student, it by no means follows that 
once the ground had disappeared the law also disappears. If and 
when the ground on which a law is enacted ceases to exist, it is 
the province of the proper legislative authority to consider the 
matter of repealing the same ; but the courts cannot arrogate to 
themselves the functions of the legislature. We have no right 
to repeal a law, because what appears to usto be the reasons for. 
which the law was enacted no longer exist. Even assuming there- 
fore, though not accepting, the theory that the rule that an 
Acharyya would be heir first became law because he had certain 
intimate relations with the pupil, I am of opinion that this rule of 
inheritance continues to be good law, even though such relations 
no longer exist. 


a 


Mr. Apurbadhan Mukherji has on the other hand put forward 
the theory that while the Acharyya continues to be an heir under 
the Hindu Law, this word now connotes the Dikshaguru. His 
argument is that the person who, in these days, gives the sacred 
thread does not answer the description of an Acharyya because he 
does not teach the Vedas, that the person who gives Tantrik 
Diksha has really taken the place of the person who in Manu's 
time gave Upanayan and taught the Vedas. 


Mr. Mukherji has ina very learned discourse, tried to con- 
vince us that the Tantrik system is really based on the Vedas, 
so that the Guru who initiates a man into the Tantrik system by 
giving Diksha, is really giving him Vedic education, I do not 
think it necessary for the purpose of this case to reach a conclu- 
sion on Mr. Mukherji’s proposition that the Tantrik system is 
based on the ` edas, for I do not see that the truth of this pro- 
position can justify the further conclusion that the person who 
initiates a man into the Tantrik system by giving hima Diksha, 


— 
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become this man’s heir. -In the first place, I am clearly of 
opinion that though the person who gives the Upanayan in 
modern times may not possess all the characteristics of an 
“Acharyya”—inasmuch as he no longer teaches the Vedas, he 
retains still the principal characterstic and is the Acharyya, who 
inherits on failure of blood relations. -Mr. Mukherji drew our 
attention to Medhatithi’s commentary on Manu’s definition on 
Acharyya in Sl. 140 of Ch. IL where’ Medhatithi says that if one 
person gives the sacred thread, and another teaches the . Vedas, 
neither can be called the Acharyya. Itis to be noticed however 


~ that Medhatithi himself does not stick to this strict and literal 


interpretation of the word Acharyya. For, commenting on SI 80 
of Ch. V, Medhatithi himself uses the: word Upaneta i.e. the 
person who gives the Sacred thread, to explain the word Acharyya. 
It is remembered also that the Sabitri, the communication of 
which is the essential part of the Upanayan cermony has had said 
to be the essence of the Vedas. | 


Even in present day India, therefere the person who gives the 
Upanayan, does teach at least some important part of the Veda. 
It would be against all known canons of Justice, to treat him, as 
not entitled to inherit as Acharyya, because he does not teach all 
the Vedas. l 


In the second place, supposing that the person who gives the 
sacred thread is not entitled to inherit in present day India, I 
can see no reason why another person who does not give the 
Sacred thread, but initiates into the Tantrik system by giving 
Diksha, can be held to be the ‘Acharyya’, in the list of heirs. 
Supposing Mr, Mukherji is correct in saying that the Tantras are 
based on the Vedas, it still remains true that the Tantras are not 
the Vedas just ‘as Buddhism which is based on Hinduism is 
certainly not the same as Hinduism. Itis absolutely clear that 
the Dikshaguru who initiates a person into the Tantrik system of 
worship by giving Diksha does not as such teach any of the 
Vedas. He does not therefore possess either of the two charac- 
teristics of the Acharyya that Manu knew—the giving of the sacred 
thread, and the giving of the Vedas. ) 


Mr. Mukherji also argued that the Dikshaguru in present day 
India has taken the place of the Acharyya of the days of yore, 
for it is the DiksHaguru who gives religious education now as the 
Acharyya did inthe days of ‘Manu, and should be allowed to 
inherit asthe Acharyya. The fact that the Dikshaguru is the 
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person who gives serious religious education may be a very good 
reason, for which he should ġe an heir. But it is the legislature 
alone, who can make new law making an heir. We must resist 
the temptation to change the law, under cover of interpetation 
of law. Ifas Judges we use our power to interpret law, to alter 
laws which we may not like and to make new laws which we think 
Should be made that would bea corrupt use of our power. We 
have to observe constant vigilince against such corrupt use of 
power by ourselves. I refuse therefore to cosider the question 
whether the Dikshaguru ought to be made an heir. 


Mr. Mukherji’s next argument is that as the word Acharyya 
has been used in old treaties ina wider sense than to mean the 
person who gave the Upanayan and thus taught the Vedas it 
would be wrong to put this limited interpretation on the word 
as used by Jimulbahana in the Diyabhaga. Mr. Mukherji 
referred first to two passages in the Vishnupuran which show that 
Vasistha was being called ‘Acharyya’ and also as ‘Kulaguru’. 
This in my judgment does not show the use of Acharyya to mean 
anybody than the person who gave the sacred thread. We find 
in fact Valmiki himself using the word Acharyya as well as the 
word Guru for Vasistha in more than one part of the Ramayan. 
Thus, in II Canto of the Ayodhyakanda, Vasistha describes him- 
self as an Acharyya— 


‘‘Purushasya hi jatasya bhatanti gurabastriyah 
Acharyyaschaiba kakutstha pita mata cha Raghaba 
Pita hyenam janayati purusham purusharsarva 
Pragnain dadati acharyyastashmat sa gururuchayate 
Sa hi te pituracharyyastabehaiba parantapa” 


The Ramayana itself shows however that Vasistha, as the 
Purohit of the family, gave Rama and his brothers Upanayan and 
taught him the Vedas. 


That the word Acsaryya was used in old times to include 
persons other than the person who gave Upanayan is . however 
clear from the fact that in the Mahabharat both Kripa and Drona 
are called Acharyya of the Kaurava and the Pandavas. 


Sayana, the great commentator of the Vedas is generally 
referred to as Sayanacharyya. 


As regards more modern times Mr. Mukherji has drawn our 
attention to a passage in Raghunandan’s Dikshatatta where 
Raghunandan is quoting from another treatise called Mantra tantra 


~ 


~“ 
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Samhita a verse in which Acharyya is clearly used to denote a 
Dikshaguru. 


e 


Mention may be made in this connection of the Savdakal- 
padrum a lexicon complied by Sanskrit Scholars in Bengal in the 
last century according to which ‘Acharyya’ means the teacher of 
Vedas and also the commentator on Vedic Mantras and Wiılson’s 
“Glossary of Judicial and Revenue laws”, where we find the 
following interpretation of the word Acharyya: “A religious 
teacher, properly the Brahman who instructs tbe religious student 
of the two next castes the Kshatriyas and the Vaisya—as well as 
the Brahman—in the Veda. In modern use, it is applied to any 
religious instructor, and to any Brahman and religious mendicant 
professing to be qualified to give spiritual instruction. In the 
south of India it specially denotes the head of a religious society 
the Mahant of Hindusthan and the Panda and head priest of a 
temple. Among the Marathas, it was given to Brahmans 
employed by respectable families as cooks. In the Tamil pro- 
vinces it is assumed by carpenters and other artisans”. 


Quite clearly therefore, uses of the word “Acharyya” in other 
senses than Brahmin who gives the Sacred thread and teaches Veda 
were not unknown in ancient India, and are common in modern 
India. Out task in this case is not however to investigate the 
many meanings the word Achatyya may have had, but to ascertain 
what sense it has in the list of heirs, as propounded by Manu, and 
accepted by Jimutbahan. For this, we have to turn to other 
passages of Manu’s Samhita, and the notes of his commentators. 
These I have already mentioned, and they show in my opinion 
that to Manu, an Acharyya was the person who gave the Upanayan 
and taught the Veda, and I have already stated Jimutbahana 
should be considered to have used the word in the same sense 
as Manu. 


Mr. Mukherji drew our attention to the fact that the Privy 
Council in Giridhari Lall Ray v. The Bengal Government (1) while 
miking a reference to the text in Mitakshara, render the word 
Acharyya by Preceptor. 


I find no justification for reading into this an expression of 
their Lordship’s opinion that ‘“Acharyya” in the list of heirs, 
means ‘spiritual preceptors’ in general. Not Only were their 
Lordships not considering in that case, the question with which 


r 


(1) (1868) 12 M. I. A. 448. a se 
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we are now concerned, they were not even remotely concerned 
with the meaning of the word ‘Acharyya’ in Jimutbahan’s list of 
heirs. Ifit were justifiable to make fromthe mere fact that the 
judgment contains a translation of the text in which Acharyya has 
been translated by the word ‘preceptor’, the deduction that in 
their Lordships considered view ‘Acharyya’ in the list of heirs 
means ‘spiritual preceptor’ in general, it would be even more 
justifiable to deduce from the passage in Ramchandra v. 
Vinayaka (1) quoted above, that the Privy Council held there 
that the ‘Spiritual preceptor’ in the list of heirs is that person in 


whose house the man lives as a pupil and who initiate him into the -- 


mysteries of the Vedas. 


In my judgment, neither of these Privy Couucil decisions can 
reasonably be used for any light on the question which is now for 
consideration. 


Nor’can I find any assistance from the decision in Samdastvam 
v.. Secretary of State for Indin (2) on which reliance was 
placed by the learned Trial Court. That was a case where the 
Crown claimed the property of a Sudra ascetic as escheated on 
failure of heirs and the defendant claimed to be an heir as a 
“Sishya”, The main contention on behalf of the Crown was that 
the rule of law making Sishya an heir had become obsolete. The 
High Court rejected this contention and held that the defendant 
was entitled to inherit as a Sishya. It was disputed there that the 
defendant wasthe Sishya of the deceased. This decision, can 
clearly be of no assistance for our present purpose. 


Nor can I derive any assistance from this Court’s decision in 
Jugdanund Gosamee v, Kessuba Nund Gossamee (3). 


It was held there that the priest, may in certain circumstances, 
inherit. It is well known that the family priest is very often the 
person who gives Upanayan. On my interpretation of the word 
“Acharyya” as the Brahmin who give Upanayan, the priest will 
be an heir, when he gives Upanayan. As this decision does not 
say in what circumstances a priest may inherit, it is of no assis- 
tance to us. 


One consequence of interpretation of Acharyya as the Brahmin 
who gives. the Upanayan is that a Sudra who cannot have 


(1) (1914) L. R. 41 I. A. 290. 
(2) (1921) I. L. R. 44 Mad. 704. 
(3) (1864) Sutherland’s Reports (Jan-July 1864) 146. - 
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Upanayan cannot have an Acharyyain his list of heirs. As the 
rules of inheritance in the Dayabhaga are for all the four castes 
Brahmin, Kshatriya, Vaisya and Sudra—we should certainly try 
to. interpret the rules in such a manner as to make them operative 
in the case of all the castes. But for this we have no right to put 
a meaning on a word, where it is clear that Jimutbahana did not 
use it in that sense. 


My conclusion is that the rule that an Acharyya of a Hindu 
governed by the Dayabhag system will inherit on the failure of 
the blood relations who are heirs is not obsolete in present day 
India ; that in these days, the person who gives the “Upananyan” 
will inherit as Acharyya, and a Dikshaguru not being the person 
who gives Upanayan or any other preceptor, whether spiritual 
preceptor or not, will not inherit. 


Consequently, I hold that Janaki was not Manmatha’s heir 
and thus, no interest was acquired by Harinam Sha by his pur- 
chase from Janaki. Harinam Sha, had therefore no /ocus standi 
to apply for revocation of probate. 


I would therefore allow this appeal with costs, set aside the 
judgment and decree of the Trial Court and dismiss the applica- 
tion for revocation of probate. The hearing fee is. assessed at 
three gold mohurs, 


B. K, Guha, J. :—I agree. | 
S. C. Appeal allowed. 
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Administration—(Conzd.) : 


algo, is entitled to alienate any property for safe and better administra- | 


tion of the estate, 

The alienee from an executor acting as such has a right to infer that the 
latter is acting fairly, But this immunity is however lost when the 
alienee has notice, actual or constructive of the fact that the executor is 
acting in bgeach of trust. 


Lord Kenyon’s maxim “Let executors do their duty and let the authority 
cease when injustice begins”, applied. i 

The onus rests upon the person impeaching the validity of transaction, 
to prove that the alienee had notice of the facts. ` A, M. E. Catchick 
v. Sunderlal Daga a8 ive 


Administrator-ad-litem, power of ; see Decree ier me 


Admissibility—Documents filed after closing of evidence, if should be 
admitted in evidence—Discyetion of Court—Code of Civil Procedure 
(Act V of 1908), Order XIII, Rules 1, 2—Issués founded upon a case not 
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Code of Civil Procedure, section 153, Order VI, Rule. 197—Amendment 


which alters the real matter in controversy between the parties, if to be 
allowed, 


The Court has a discretion in-admitting documents of any party filed’ after 
the. eviderice has been closed and while generally speaking it will not 
bea wise exercise of the discretion to admit such evidence, the 


question must be decided in each case in the light of the particular - - 


circumstances. 


. 


It is an absolute necessity that the determination. in a case should be a 


founded upon a case to be found in the pleadings or involved in or 
consistent with the. case thereby made, g i 

lt is not open to a Court under section 153 and Order VI Rule 17 to allow 
an amendment which altered the real matter in controversy between 
the parties, Kanda v, Waghu ; see ae 


+m e” Evidence of witnesses that noise of machine ceaeHited ae 


public nuisance, :if. admissible ; see Nuisance syi pas 


Adulteration—Mustard Oil—Bengal Food Adulteration Act (VI of 19t9), 
section 6 (1)—Prohibition for keeping mustard oil unless derived 
exclusively from mustard seeds—Seetion 21—Provisions for punish- 


ment—Section 5 (1) (b)—Sale of food unavoidably mixed with - - 


extraneous matter in. the -process. of collection or preparation, not 


punishable in law—Section 5 GQ (6), if SEE in the caie of +: 


mustard oil. 


Irrespective ofthe fact that the saponification value and iodine content of 
a sample of mustard oil adulterated with argemone oil are the same as 
that of pure mustard oil, section 6 (1) of the Bengal Food Adulteration 
Act, which deals exclusively with storage of mustard oil for sale, lays 
down that the mustard-oil should: be prepared-only and-eyclusively from 


ê 
r 
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» 
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mustard seeds 'and contravention thereof.is punishable ander gestion 2l., 


of the Act. 


Section 5 (1) (b) which deals with sale of food and lays down that sale of 


any food unavoidably mixed with extraneous matter in the process of | 
collection or preparation is not punishable in law, has nothing to.do .. 


with the provisions of section 6(1', a distinct and separate section 
dealing with mustard oil only. S. N. Roy, Health Officer, Seram- 
pore Municipality v. Shyam Sundar Sadhukhan ... cas 
Affidavits must be from the person who could be relied upon where Court is 


asked to make an interlocutory Order on affidavits; see Letters 
Patent i 7 ose n3 TT 


Agreement, arbitration, when illegal, invalid, vague and uncertain’; see 
Arbitration ee os 


Cm ————m, entered into by two parties—Understanding that some ‘other 
person must be a party to it—Contract, if perfected without that person 
joining.the agreement ; see Contract o Meee: re 


‘Allenee from an executor without notice, actual or constructive, that 


executor acting in breach of trust—Alienee entitled to inference that 
executor acted fairly ; see Administration ese ate 


Allegation, reasonable doubt of truth of, if comes within Exception -J - 


' 229 


ti e 


section 499 ; see Defamation — sees 


Ambit, disputes when within the, of the Aroliraton clause ; ; see Arbitras ` 


tion - ses “ate 


Amendmeont—Amendment of plaink—Code of Civil Proceduve (Act y of 


899%) Order XXI Rule 103—Reliefs to be prayed under such suit=- a 


Relief such as vedemption of mortgage, if can be prayed for in a suit 
under Order XXI Rule 103—Limitation, if a bar to such velief—Natuve 
of swit, tf substantially altered by inelusion of such i aa oF 
one year, tf applies to such a suit. 


If a suit for possession is brought against certain persons and it is later 
found that another person is in possession it is necessary aad proper 
that the prayer for bringing that another on record should be granted 
provided the relief as against him is not barred by limitation at the 
date of the prayer. 


It is not correct to say that because a stit has been brought by a party `- 
under the provisions of Order 21 Rule 103 Civil Procedure Code nothing - 


alse such as a prayer for redemption of mortgage except the relief which 
is mentioned in Rule 103 can be included in such a suit and the nature 
of the suit is not altered substantially thereby. 


Consequently as the relief prayed for is not of the nature contemplated 
in Rule 103 it is not berred by limitation on account of the suit not 
being brought withia one year after the order was passed in favour of 
certain other persons under Rule 101, Order XXI of Civil Procedure 


Code.. Syed Sekandar All v, Dharam Chand Seraog! ses 


34 


208 
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Amendment—Amendment of plaint—Order 6 Rule 17 of Civil Procedure 
Code (Act V of 1908), scope of—Amendment, when can be allowed— 
Object of Order 7 Rule rr of Civil Procedure Code explained—Cause of 
action and condition precedent, defined and dtstinguished—Order 6 
Rule 6 and Order 7 Rule 13 of Civil Procedure Code discussed— 
Section 149 of Civil Procedure Code, history of evolution of—Inter- 
fretation of a statute—Alteration of law by implication, when possible— 
Obiter in a judgment, effect of. 

The suit was on a dishonoured cheque, The plaint did not state any 
notice of dishonour had been given or that circumstances existed which 
rendered it unnecessary to give such notice. In an applicatiou for the 
amendment of the plaint the plaintiff sought to introduce those state- 
ments in the plaints The defendant opposed the application on the 
ground that the plaint as it stood disclosed no cause of action and 
hence it must be rejected under Order 7 Rule 32 of Civil Procedure Code 
and the Court has no power to allow the amendment. 

Held—{i) Cause of action is the bundle of facts which would, if left to 
itself create in law a right or obligation while a condition precedent 
is something which prevents the right or obligation which would other- 
Wise spring cut from those facts springing out. 

(ii) The notice of dishonour as the law as to cheques stands, is a part of 
the cause of action on a dishonoured cheque. 

(iii) The making of amendments is not really a matter of power of a Court 
but its duty. It isa duty which has been cast upon the Courts so that 
substantial justice may be done for which alone Courts exist, 

(fv) As a fundamental principle, the law strongly favours an amendment 


where it is necessary in the end of justice and it would require the ' 


clearest language to alter this very beneficial principle. 

(v) There is a well recognised presumption against altering the law by 
implication except where without such implication the object of the 
enactment would be defeated. _ ) 

(vi) Order 7 Rule 11 of Civil Procedure Code doesnot in the least affect 
or take away the Court’s power or duties as to amendment, and all 
necessary amendments should be made even if Order 7 Rule rt applies. 








Ahmed Hossain v. Mst. Chembelli ai ‘ae 
Amendments, making of, is not only the power but the duty of Court 4o 
that substantial justice may be done ; see Amendment sis aoo 
Amendment of plaint—New cause of action introduced—Fresh notice under 
section 80 of Code of Civil Procedure necessary ; see Relief... vee 
-= of plaint—Substituting proper prayer in the plaint~—Can be 
allowed, if it does not tantamount to fresh suit ; see Relief ... “ae 
e of plaint, when can be allowed—Code of Civil Procedure, 
Order VI Rule 17 ; see Amendment baa cos 


‘=mi Of the prayer in the plaint granted—Declaration in the form 
approved by Judicial Committee in Zall’s case substituted—Cause of 


action stated in the notice under section 80 of Code of Civil Procedure, -. 


if affected ; seo Relief PA si 


e 


ait 
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of the decree not applied Jor within time —Section 12—Limitation Act. 
(IX of 1908), section r2— Period of limitation, how contputed—Extenstort ` 
of time under section 5 of the Limitation Act, wken to be made, | 


Appest-rApplication Jor leave to appeal whether within time=Certified copy :-, 


In this application the question arose whether or not section 12 of the 
Limitation Act can have any operation at all, if the period of limitation ` 
has been allowed to expire before an application for a-copy of the decree 
appealed from has been made : 

Held—(i) The time requisite for obtaining a copy begius to run in favour 
of the proposed appellant from the date upon which he applies for a 


If time has already run out against the appellant then -hè cannet” 
wal 


copy: 
rely upon sestion 12 of the Limitation Act, 


(ii) Time could be extended under section 5 of the Limitation Act when a- 
litigant had been misled by a change in. the practice- of the Court, 
Kedar Lall Seal v. Hari Lall Seal — isà D 299 


Execution of decree for antount of Court fee by Province i Baal 
Substitution -of Provinces of East Bengal and West Bengal in place-of 
Province of Bengal after the “appointed day’’—Attachment of security 
deposit of G. P. Notes by judgment-debtor for costs in Privy Council 
appeal, if can be naii in exscution of anothsr "decree after disposal of 
Prisy Council appeal—Code of Civil Procedure (Act V of r908), 
section 60—What properties are liable for attachment—Property, conno- 
tation of-~G. P. Notes, tf property and tf liable to attachment—Pomer of 
depositor regarding the deposit. i 

Inspite of the fact that the deposit is earmarked, for a specific. purposes: 
the -depositor still retains a disposing power which he may exercise for:- 
his benefit. . 

The word ‘property’ in section 6o of Civil Procedure Code is used ina - 
wide sense and does not mean only proprietorship but includes any right |. 
or power in respect of the same . e T eck, e Sees 

The security deposit is liable to attachment in execution of.a decree. 

~The Provinces of East and West. Bengal are to be automatically substituted 
for- the Province of Bengal in the ‘appeal which was pending on the 
appointed day, under the Indian Independence: (Right, Property and-- 
Liabilities) Order taa Province of West Bengal v. Bholanath 





Sen 3 i so ` oc 7 TOS 
Appearance in person—Pardanashin lady if bound to appear in person ; CeT 
sse Summons wee Mase 147 
-Applicability —Bengal Food Adulteration Act, section $ (1) (b) if applicable - 
in case. of mustard oil ; see Adulteration ‘ae s.. 220 


————Section 18(5) of the new Rent Control Act of .19S0-can be - 
applicable only. when the. suit was for “fejectment of a tenant; ser, __ 


Rent nas aeg 4 242 


_ 


Application ‘for leave to appeal—Certifed Copy of- decree not “applied. 
within time—Application if barred ; see Appeal u ee ma 290 





VoL, 83.]- -INDEX OF CASES. ` 





not attracted ; see Dispossession see sie 
=, trespasser if has locus standi to file an, for revocation of 

probate ; see Will ea is 
Appgaisement of evidence by arbitrator ifa matter for Court to question ; 
see Arbitration es s. 
Arbitrary detention, what is—; ses Ordinance a ues sus 


Arbitration—Jndian Arbitration Act (X of 1940), section 33—~Construction 
of arbitration agreement—~—When arbitration agreement is illegal, 
invalid, vague and uncertain—“Forward contract” explained and 
defined—Vagetable Oil Cakes Control (Forward Contracts Prohibition) 
Order, 1944 and Central Government Notification thereunder—“Specific 

_ delivery”, meaning of—Transferabitity of the document of title— 
Efects of printed and type written ‘clauses—Jurisdiction of the Court 
to appoint arbitrator when and how can be ousted. 

On an application under section 33 of the Indian Arbitration Act for an 
order that the arbitration agreement is illegal, invalid and also vague 
and uncertain and therefore not binding on the parties, it was 


Held : (i) That the arbitration agreement in the case was vague, uncertain l 


and unenforceable. 

(ii) The contract provided for “‘delivery at some future date” and was 
therefore a “forward contract” within the meaning of the control order, 
(iii) The words “specific delivery” mean dellvery of specific or ascer- 
tained goods; that isto say, goods identified and agreed upon at the 
time contract for saie is made or thereafter ascertained where the deli- 
very is to be made’ by the sellers mentioned in the contract to the 

buyers mentioned therein and not to third parties. 

dv) Prima facie printed clauses and type written clauses ina contract 
have to be given equal effect unless there isan inconsistency between 
the printed clause and the type written clause in which case greater 
force may be given to type written clause. 

(v) Arbitration agreements should be strictly construed. Clear leaguage 
should be introduced into any contract which is to have the effect of 
ousting the jurisdiction of the Courts and compelling the parties to haye 
recourse to arbitration for decision of disputes, Ganapatrai Gupta v. 
Moody Brothers Ltd. ve ec 

Setting aside an award—-Arbitrators awarding damage in 
axcess of Jute Price Control Order, 1945—Blackmarket—rate explainsd— 
Recognition of a cistom by the arbitrator~—Damage on the basis of a 
custom whether valid—Measure of damage. 

Application to set aside an award made by the Bengal Chamber of Com- 
merce was made, Petitioner sold tothe respondent 1200 bales of B, 
Twill. Delivery was to be made in July, August and September, 1946, 
at the rate of 400 bales monthly at Rs. 64/4 per 100 bags. The con- 
tract was in. the usual form of Jute contracts of Indian Jute Mills Asso- 
ciation and contained the? usual arbitration clause. The maximum 
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Application if held not to be an application maintainable undér Order XXI °°" 
Rule roo of the Civil Procedure Code, Article tt-A of Limitation Act © 
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control price of B. Twills was ffxed under the Jute Price Control Order = 
of 1945 which expired on goth September, 1946. : 


The respondent resold some of the B. Twills to different parties, 

The petitioner failed to deliver the said B, Twills according tothe con- 
tract, The respondent insisted on the petitioner giving delivery and 
accepting extension, The petitioner offered to pay the difference be- 

‘tween the contract price and the maximum controlled price then 

‘prevailing, The disputes between the parties were referred to arbitra- 
tion of the Bengal Chamber of Commerce. An award was made in 
favour of the respondent for a sum of Rs. 50850 together with interest, . | 
which was in excess of the difference between the contract price and 
the maximum controlled price: The arbitrators stated in the award 
that they had made the award on the basis that there was no free 
market for Jute manufacturers upto 30th September, 1946: 

Held =i) If the existence of a custoom is pleaded, it is for the arbitrators 
to come to the conclusion as to whether the custom exists or not, and if 
so what are its terms and incidents. l 

(ii) Ordinarily the measure of damages upon the breach of contract for 
sale of goods is the difference between the contract price and market 
price On the date of breach, Where there is no availoble market ‘then N 
the Court must do its best to award sueh damage as wili put the 
aggrieved party in the same position in which he would have been it < 
the contract had been performed, j oo 

(iii) It is peculiarly within the province of the arbitrators i assess l 
damages in order that a party may be indemnified for the breach of cone 
tract by the other party. Tularam Nathmall v. Bilasroy & Ço. `. 164 

————Setting aside an award on the ground of misconduct and nob i 
filing award within time—Failure to state a case for the opinion of ` i 
the Court whether misconduct under the Indian Law~—English and ` 
indian Law compared—Appraisement of evidence by the arbitrator 
whether a matter for the Court to question—Filing of an award a 
ministerial act and not a judicial or quasi judicial act—Interest of the 
arbitrator when can be a ground for setting aside an award—Limits of 
the requirement of filing auxiliary papers with the award under sec- 
tion 14 (2) of the Arbitration Act—Error of law on the face of the 
award. l 

While English decisions offer valuable guide it is essential to observe that 
there is very important difference betwnen the Indian and English Law 
on the question of arbitrator stating a special case for the opinion of the 
Court on a question of law. Under the English law the Court can 
direct the arbitrator to state the question of Jaw. Under the Indian 
Law, the Court has no such power. 

Appraisement of evidence by the arbitrator is ordinarily never a matter | 
which the Court questions and considers so long as it is not a question 
of any violation of material principles of justice in refusing to givea 
hearing to a party or in refusing to have the evidence of a particulas ` 
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party. The parties have iia their own forum in the arbitralor and ` 
the deciding forum must be conceded the power of appraisement of 
evidence, 
The arbitrator is the only judge. of the quality-.or neni of evidence, 
Filing of an award by an arbitrator isa ministerialact and nota judicial - 
Or guasi judicial act. Filing of the award has nothing to’ do with the 
validity of the award subject to Article 178 of the Limitation Act. 
Where an Arbitrator’s interest is known to the party at or before his time 
of appOintment no complaint can be made by the party who has agreed 
to appoint such an Arbitrator with full knowledge of his interest. Itis, + “, 
however, no part of the Arbitrator’s duty to answer a query froma 
party as to whether he has or has not any personal interest. Failure to -°‘-" 
reply such query does not mean that the Arbitrator’s interest is ipso 
Jacto proved by reason of such failure to reply. 
The requirement of filing auxiliary papers with the award under section 
14(2) of the Indian Arbitration Act. is confined to (1) deposition and (2) = ih 
documents which have been taken and proved before the Arbitrator. 
Where the award'refers to the contract number and says “read and care- 
fully considered the papers in this case” it cannot be said that either the 
contracts are necessarily incorporated in the award so that they could be 
scrutinised and examined in order to discover error on the face of the 
award. Haji Ebrahim Kassem Cochinwalla >, Nothern indian =... 
Oil Industries Ltd. sag ma 176 
Disputes when within the ambit of the arbitration clause— . . 
Liability te pay sales-tax in question—Misrepresentation regarding 
buyers’ sales-tax Registration number—Dispute regarding the contract, 
explained—Liability under the Bengal Finance Sales-tax Act (Bengal . 
Act VI of 1941), whether a dispute regarding the contraci— Efect of nE 
reversing the order of setting aside aa award. , 
The appellant entered into a contract with the respondent for sale of 2500 
Mds. of Mahua oil. The contract contained an arbitration.clause in the 
following terms ‘‘any dispute regarding this contract is to be settled by 
Bengal chamber of Commerce”. Later on dispute arose regarding the 
payment of sales-tax as it appears that the respondent had no sales-tax 
Registration number until the greater part of the oil has been delivered. 
He had such Registration number towards the, very end of the contract. 
A dispute arose regarding liability to pay sales-tax andthe mttear was 
referred to the arbitration of Bengal Chamter of Commerce. Arbitrators 
gave an award in favour of the appellants for Rs. 2810-11 together with- 
certajn cost. The award was set aside.. Hence, the present appeal : . 
Held (i) The arbitration clause was as wide as it could possibly be. 
Disputes regarding a contract need not necessarily be disputes arising, - 
directly under the contract. “They may be disputes connected with the = 
contract in some way or other. i ay 
(il) Disputes, were undoubtedly | the disputes regarding the contract and j in 
fact closely connected with the contract, 


— 
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Arbitration—(Conid.) : 
(iii) The effect of reversing the order setting aside the award is that the 
order dismissing the application for an order in terms of the award fails 
and is liable to be set aside. Messrs Mohin & Co. Ltd, v. Atul 
Chandra Dutta i ees 188 
Arbitrator, appointment of—Jurisdiction of Court—When and how can be 
Ousted ; see Arbitration wee see 136 
——, if the only judge of the quality or quantity of evidence ; see 
Arbitration aie jès 376 
-—-, interest of, whena ground for setting aside an award; see 
Arbitration i ‘ns 176 
Afrears of rent, execution of decree for, how made when tenancy not 
terminated ; see Execution wa vos 10 
Article in the newspaper—In the form of questionnaire—Referring to com- 
plaints against the Chairman of a Municipality, defamation’ if estab- 
lished ; see Defamation ses a 57 
-11A of the Limitation Act when attraeted ; see Dispossession dvs 15S 
Attachment in execution if can be made on the amount of Provident fund 
in the hands of the Railway Company belonging to the deceased judg- 
ment debtor but vested in the applicant if liable to attachment in execu- 
tion; see Provident Fund _ oe — H2 
.—, security deposit if liable to, in execution of a decree; see 
Appeal : ves soe 105 
Auction purchase by decree-holder, if within the purview of the Legislature 
. Right cf decree-holder to bid at a sale—Provisions in Bengal Tenancy 
Act, Civil Procedure Code and Bengal Public Demands Recovery Act ; 
see Execution eee wre 10 
purchaser decree-holder if can claim set off of his decretal dues ` 
against the purchase money ; see Execution wes eee 10 
purchaser, if liable for the actual amount of rent or fcr the entire 











decretal amount ; see Execution jes = 10 
Award—Arbitration Act (X of 1940), section 3—Appointment of arbitrators 

not according to the Act—Entering on reference—Umpire appointed by 

the arbitrators—Validity of such appointment—Award made by the 

umpire—Jurisdiction challenged—Question of jurisdiction of the arbi- 

trators whether can be waived—Estoppel against the mandatory provi- 

sions of a statute. 

A contract between the parties contained an arbitration clause in the 
following terms “‘if any, dispute or difference arise in connection with 
the agreement the same sha]! be settled by arbitration in terms of the 
Arbitration Act”, In terms of the agreement two arbitrators were ` 
appointed one by each party and the arbitrators subsequently appointed 
an umpire who finally gave an award in favour of the respondent. 
Question arose regarding the validity of the appointment of arbitrators 
and umpire. A further point arose as to whether by taking part in the 
arbitration proceedings the applicant had waived objection to the juris- 
diction of the arbitrdtors and umpire, or whether the applicant was 


re fe aye Cat Pay 
Vor, 88. | INDEX OF CASES. 


Award—(Contd.) : 
estopped from raising any objections as to the appointment of such 
arbitrators and umpire : 

Held (i) The reference under the Arbitration Act must be to a single 
arbitrator unless there is an express provision in the arbitration agree- 
ment itself to the contrary. 

(ii) Entering on a reference must follow the appointment ot the arbitrator 
or arbitrators. 

_ (iji) Waiver or acquiescence cannot confer jurisdiction, where there was 
none but a mere irregularity can be waived. It is a fundamental rule 
that the judgment of Court or of an arbitrator or an umpire without 
jurisdiction is a nullity. Therefore, neither the acquiescence nor the 
express cOnsent of the parties can confer any authority upon the umpire 
to make an award. 

Gv) Estoppel cannot be invoked against the mandatory provisions pres- 
cribed by statute. Harack Chand Damani v. Ramsarup 








Lakkar. ots si 

» filing of an, by an arbitrator whether a ministerial or judicial or 

quasi judicial act ; see Arbitration wae set 

» filing of, if has anything to do with the validity of award; see 
Arbitration TE ase 
“Balance of Convenience’’, interpretation of—Letters Patent clause 13; 
see Letters Patent i isa 
Bengal Finance Sales-Tax Act, liabilites under ; see Arbitration bie 
Bengal Food Adulteration Act, sections 5(1)'b), 6(1), 21 os sis 
Bengal General Clauses Act, section 8 eee oe 
Bengal Money Lenders Act, sections 2 (22), 3671) (ii) Sat siu 
Bengal Municipal Act, sections 319, 500 ae ase 
pees Tenancy Act 1885, section 65 tec wee 
—, section 65, if similar to sections 11 and 15 of Putni 

Regulations ; see Putni rent s. ove 

—— section 168A, 169 ses eee 








——-—————oObligor and obligee same when the decreeholder 
became the auction-purchaser—Decreeholder if entitled to set-off his 


decretal dues against the purchase money ; see Execution ... ae 
Bona fide requirements for the purposes of building and rebuilding, tests of 
see Possession Sb ae se 
Calcutta Improvement Act, section 71 ies seg 
Calcutta Thika Tenancy Act of 1949, applicability of sas see 
Case, Judge should tell Jury to consider the, of each accused separately and 
independently ; see Misdirection ae she 


Cause of action and condition precedent, defined and distinguished—Code 
of Civil Procedure, Order VI Rule 6, Order VII Rule 13; see Amend- 
ment eee eee 

of action, new, introduced by amendment of plaint—Fresh notice 

under section 80 of the Code of Civil Procedure necessary ; see Relief ... 
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PAGE. 
Cause of action, registration of a document isa part of the; seg, Juris- A 
diction te eas 270 
Certificate, succession, granted jointly to several donees—Death of one 
grantee—Partial revocation if can be made; see Succession Certificate... 126 
Cess, if included in rent w hich if includes costs decreed in rent suit; 
seé Execution es seb 10 
Charge—Sheet, wben can be submitted by police ; see Crimina! Trial sa 98 
Charter of rights for Bustee dwellers of Calcutta, Calcutta Thika Tenancy 
Act if ; Thika Tenancy sie so, 66 
Claimant, variation of the extent of onus on the ; see Land Acquisition... 379 
Clause, disputes when within the ambit of the arbitration; see 
Arbitration Sie ais 188 
Code of Civil Proceduae, section 60 ve vi 105 
—-————_,, section 80 oe bes 364 
oo m, Section 143 ate 90 
——-—, section 153, Order VI Rule 17, ” Order XIII 
Rules 1, 2 ci eae 352 
a - =a, Order XXI Rules 100, 103 re oe 155 
— — - » Order XXI Rule 103 “te ‘es 208 
—, Order 34 Rules 2'2, 3 TE ‘ei 357 
Code of Criminal Procedure, section 133 1)(3)—‘Community”—Interpre- 
tation of ; see Nuisance Sse ee 276 
» section 1§6(3), 190 dua “bi 98 
——— s section 205 so ite 147 
i ————, section 435 va see 337 
Code, the title of a chapter in a,is nOta determining factor regarding the 
interpretation of the provisions of a section in it though it throws consi-. 
derable light on it ; see Nuisance sie san -276 
Commission, managing agency—Income tax, if payable on it; see 
Reference ate sa 50 
Completion of contract, when accomplished ; see Contract... s> — 34 
Confession —Extorted—To be excluded entirely from evidence and not to be : 
_ placed for consideration of the Jury ; see Criminal Appeal ‘ies sia E 93 
Consent Order or decree if comes under “Decree” in section 18{1) of Rent 
Control Act 1950; see Tenant eee ose 371 
Consideration, relevant—Personal violence to a litigant or threat of ` 
- violence—Transfer of suit ; see Letters Patent soe see 22 
Construction of a S:atute ; see Tenant oS ae 285 
—— of arbitration agreement see Arbitration see ses 136. 
- of statute capable of both prospective and retrospective inter- 
pretation—Prospective interpretation to be given ; see Interpretation .., 324. 
-——- ———--—— of the whole document—lIntention of the parties, how to be 
gathered from the document ; see Reference Se ae 50 
--— —of sections 12(2) (xv), 12A, of Indian Income Tax Act; see 
Reference sve es 50 


Contract, A completed, if can be got rid of only with concurrence of i 
parties see Contract ose T 34 
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XI 


re Vay 


Contract, breach of—Damages, measure of—Arbitrators to assess he- ` 


= 


the damages; see Arbitration 1 


~~ —— breach of—Measure of damages~-Difference between the contract ° 
price and;market price on the date of breach ; see Arbitration bea 
» completion of —Agreement entered into by two parties—Uuder- ` 


"o a 


standing that some other person must bea party to it—Tontract it 


perfected without that person joining the agreement ; see Contract 4. 
~~, decree for specific performance-of, for sale of specific shares if 


can be passed—Specific Relief Act, section 12/c) illustration: (iii) ; see 
Contract soe 


~ = + joint and individuil—Joint promisors—\W hether a plaintiff can 


claim relief against some of the parties to the contract to the exclusion ° 


of the rest ; see Contract oe ig 

—~——-, made before partition of Bengal, exclusively for the purpose of 
West Bengal—West Bengal liable under the contract after partition ; 
see Liability ‘ae 

Specific performance of a contract for sale of certain shares in a 
private limited company together with fractional interest in partnership 
business—Suit not proceeded with against the defendant No. 2—ZIJvint 
promisors—Joint and individual contract—Whether a plaintif? can 
claim relief against some of the parties to the contract to the exclusion 
of the vest-—Contract, when can be deemed to be completed—Dispute 
regarding stamp duty which arose subsequent to the final conclusion of 
the contract by an oral agréement—Not an essential part of the bargain 
nor was it intended to be so—Further negotiations after a contract is 
concluded, if can affect the existing contract—Mistake as to the 
essential terms of the contract—English Law and Indian Law regard- 
ing joint promises considered—Section 43 of the Indian Contract Act 
(IX of 1872) makes all joint liability, joint and several in the absence 
of any agreement to the contrary—Section p2 (c) illustration (tii) of 
the Specific Relief Act (I of 1877) makes it quite proper to grant a decree 
Sor specific performance of a contract for the sale of specific shares—m 
Section 15 of the Specific Relief Act. 

The suit was one for specific performance of a contract for sale of certain 
shares in a private limited company together with fractional interest in 
a partnership business, 

In February 29, 1936 a partnership firm known as Marwari Bros. was 
brought into existence. The main object of the PartnershIp was to 
promote a private limited company for the purpose of erecting and 
working a sugar mill and securing for the firm the managing agency of 
the mill, In pursuance of this agreement a Sugar mill was started and 
incorporated as a private limited company in the name of Ganga Devi 
Sugar Mills Ltd., with a share capital of Rs, 8 lakhs which was divided 
into 800 shares of Rs. 1,000 each. Of these 800 shares 450 shares were 
subscribed for and obtained by Pedrona Group of partners while the 
remaining 350 shares were acquired by the Bettia Group. It appears 

, that ever since the sugar mill was started there was dissension. amongst 


. 
aoe 


ary : 
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Contract—/Contd.) : 


t 
' 





. the two Groupsand it was rea'ised that the business could not be 
carried on unless one of the Groups walks out. On Ist January, 1941s 
. there was an agreement for sale of 350 shares in the Ganga Devi Suzar 
Mills Ltd., and seven annas shares in the firm of Marwari Brosg on the 
terms and conditions which were set out in the letter dated and 
January, 1941, written by P. D. Himatsingka representing the defendant 
to the plaintiff. Subsequently the defendant» repudiated the contracts 
The defendants resisted the claim of the plaintiff fur specific perfor- 
mance for sale of shares on the ground firstly that there was no cone 
cluded contract between the parties, second/y as the suit was withdrawn 
against one of the defendants, other defendints cannot be held liabie 
for the joint promise and thirdly the contract being joint and individual 
it was not open to the plaintiff to claim reliet against some of the 
parties to the contract to the exclusion of the rest and /astly it is said 
that damages would be adequate remedy and no decree for specific per- 

formance should haye been given : 


Held—=(i) Disputes regarding payment of stamp duty on the deeds of 
trinsfer which was not essential part of the contract cannot affect the 
completed agreement already arrived at, 

(ii) If after a contract is concluded and its terms settled further negotia- 
tione are started with regar lto new matters, that would not prevent 
effect being given tothe contract already existing unless it is estab- 
lished as a fact that the contract was rescinded or varied with the con- 
sent of both the parties or both parties treated as incomplete and 
inconclusive, A completed contract can be got rid of only with the 
concurrence of both parties, 


(iii) When the parties entered intoan agreement on the understanding 
that-some other person should bea party to it obvious'y no perfected 
contract is possible so long as that other person does not join the 
agreement. 


(iv) Relief could be given in those cases where the strict enforcement of 
law would lead to the excuting parties being saddled with heavier 
liability than they otherwise would incur or would make the transac- 
tion substantially different from what it would have been if all the 
parties had joined, 

(vy) Section 43 of Indian Contract Act unlike English Law makes all 
joint liability, joint and several in the absence of any agreement to the 
contrary. Jainarain Ram Lundia» Surajmull Sagarmull and 
others s.. sae 


-— when can be deemed to be completed ; see Contract ... ive 


Contractual, the obligation to pay rent for the perme is purely, obliga- 


tion ; see Liability ose ste 


Court, appellate, has no justification to send back for the trial Court a 


questiqn which is entirely a question of law and which could be decided 
by it ; see Jurisdiction ob A 
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Court, arbitrator stating a special case for the opinion of—English and 


Indian Law compared ; see Arbitration vee és 
——-—~, discretion of Evidence closed——Document filed by party thereafter ; 
see Admissibility ade ae 
~m, discretion of—Interpretation of the term “purposes of justice’; see 
Letters Patent ces see 
e, function of —Application and administration of the statute to the 
facts of each case ; see Thika tenancy one ee 
==, if can question about appraisement of evidence by Arbitrator ; see 
Arbitration sie S 
———, jurisdiction of, to appoint arbitrator when and how can be ousted ; see 
Arbitration das eae 





» Power of, to extend time for redemption of mortgage ; see Jurisdiction 
~ should notice subsequent events and mould the decree according to 
circumestances ; see Relief ea Si 
Criminal Appeal—Confession extorted from accused by police Sub- 
Inspector—Marks of injury by police constables on the person of the 
accused—Conjession recorded by Magistrate mentioning it to be 
voluntary—Confession admitted into evidence by the Sessions Judge— 
Indian Evidence Act (I of 1872), section 80—Confession left to the Jury 

Sor consideration by the Judge—A patent error of law, 
As the Sessions Judge was of opinion, having regard to all the evidence, 


that the confession was induced by torture, his duty was not to leave- 


the confession for the consideration of the Jury but to exclude it entirely 
from the evidence and though he has done his best to tell the Jury 
that the confession was worthless yet it was a patent error of law in 
his procedure in leaving the confession for the Jury’s consideration at all. 
Based Sheik v. The King ssi eee 

Criminal Trespass—Jndian Penal Code (Act XLV of 1860), section 448— 
Code of Criminal Procedure (Act V of 1898), section 522—Criminal 
trespass when takes place—Section 441i—Trespass, definition of— 
Possession of rooms breaking open the padlocks during owner's absence— 
Intimidation, insult or annoyance to owner on his return when the 
trespassres refused to leave the premises—Section 447. 

Padlocking the newly built vacant rooms by the owner is not an act of 
mere juridical possession but an act of actual physical possession and 
forcible possession by others by breaking open the padlocks during 
the owner’s absence and refusing to vacate when called upon to do so 
by the owner on his return amounts to intimidation, insult or annoyance 


to the owner and constitutes criminal trespass. Mohanta Lal Das v.- 


Monomohan Sarma eee aes 


Criminal trial—Jnvestigation by police ordered by Magistrate—Code of 
Criminal Procedure (Act V of 1898), sections 156 (3), 190—Procedtire 
where Magistrate takes cognisance and where he does not—Charzge sheet 
when can be submitted by police~=Proceedings based thereon, if illegal. 

In a case where the Magistrate takes cognisance of the offence, examining 
the complainant and sends the complaint to the police for investigation 


i 


93 
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Criminal trial—(Conzdy : po 4 ' 
and report and the police thereafter submits a charge-sheet and 
proceedings are bised theredn, such proceedings would be wholly with- 
out jurisdiction, io 

If the Magistrate does not take cognisance but merely forwards the com- 
plaint to the police for investigation and for taking cognisance he acts 
under section 156 (3) of the Code of Criminal Procedure and a charge- 

„ sheet can be submitted by the police and proceedings can be based 
thereon. Pacha alias Naran Naskar v. The King a ad 

—— Prosecution of complainant—Indian Penal Code (Act XLV 
of 1860), section 211—Application by complainant before Sessions 

; .  gudge—Code of Criminal Procedure (Act V of 1898), section 435— 
Session Judge’s finding that a prima facie case made out by com- 
‘plainant—Indian Pena! Code, section 392—Prosecution of complainant 
not justified—Cross-examination of complainant’s witness by Magis- 
trate in section 211 proceedings, if bad in law. 

K filed a complaint against Pand others alleging that they unlawfully 
entered her house at night and committed robbery of her ornaments 
etc. The police asked for K’s prosecution after submission of report. 
The Magistrate during enquiry ‘cross-examined K’s witnesses and 
ordered that K be prosecuted. The Sessions Judge on K’s application 
to him under section 435 of Criminal Procedure Code held thata 
prima facie case was made out by K under section 392 of Indian Penal] 
Code : l 

Held (1) that on the findings of the Sessions Judge the order of prosecu- 
tion of . the complainant under section 211 of the Penal Code‘is entirely 
unjustified and (2) that the cross-examination of the complainant’s 
witness by reference to police diary by the Magistrate holding the 
enquiry is bad in law. Kiran Bala Dasi v. Probodh Chandra 
Dey ; ‘ise with 

Cross-examination of complainant’s witness by reference to Police Diary 
by the . Magistrate holding the enquiry is bad in Jaw ; see Criminal trial 

Custom, existence of, pleaded—Arbitrators to come to conclusion whether 
custom exists or not ; see Arbitration re a 

. Damages, measure of—Arbitrators to assess the damages ; see Arbitration... 

, measure of—Breach of contract—Difference between the contract 
price and markct price on the date of breach ; see Arbitration TA 

—— —, rent if includes mesne profits or, payable by trespasser ora 
tenant whose tenancy has been terminated ; see Rent RA 

Decree—Civil Procedure Coda (Act V of 1908), section 148—-Suit for 








„~ yecovery of money and declaration of charge——Preliminary decree— . 


Final decree—Drawn up, completed and filed— Extension of time to pay 
the decretal amount—Jurisdiction of the Court to extend time, 

Ina suit for recovery, of money and declaration of charge on certain pro- 
perty a prelim’ nary dec.ee was passed. On final decree, time was 
allowed to the defendant No, 2 to pay Rs. 5000 within two months and 


the property would not be sold for another six months. — . ; 


[Vous 85 ` 
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Decree—(Conid.) : 

On an application for extension of time to pay the amount, held 
Section 148 of the Civi! Procedure Code has no application when the 
period is fixed by the final decree. The Court has no power to extend 
time. Bengal Central Bank Limited o Bezon & ( o. bee 


» court should notice subsequent events and mould the, according to 
circumstances ; see Reliet 





Decree against Administrator-ad-litem, form of — Power of Adminis- 
trator-ad-litem—Odject of appointment of Administrator-ad-litem under 
section 251 of the Indian Succession Act (XXXIX of 1925)—JDistinction 
bsiween Administrator-pendente- lite and Administrator-ad-litem. 

The power of the Adminis rator-ad-litem is limited for the purpose of 
representing the deceased in the ~vit untila final decree is made therein 
and carried into complete executiore 

The Administrator-pendente-lite has the estate vested in him but no estate 
vests in an Administrator-ad-lstem, 

Rationally the appuintment of an Administrator-ad-litem is to enable the 
Court to make a decree in respect of a person who is dead so that the 
decree may be binding on his estate. It isa matter of convenience and 
Procedure and when the claim against the estate is about to be barred 
by the laws of limitation, it has also a matter of necessity. Williams 
Harold Gibbs v Deva Prosad Roy éis se. 

for ejectment under the Rent Control Act, 1048 passed in default of 

Payment of rent, it can be described as a decree passed on the ground 

of default in piyment of arrears of rent ; see Tenant eee vee 

for partial possession, if can be passed under the Rent Control Act ; 
seé Possession 











eee see 
fur specifi: performance of a congract for the sale of specific shares, 


if can be passed—Specific Rel.ef Act, sectiun 12 (c) illustration (isi ; see 
Contract ses wae 
” in section 18 (1) of Rent Control Act, 1950, interpretation of ; see 
Tenant 





eet aoe 
or order, consent, if comes under “‘decree” in section 18(1) of Rent 
Control act, 1950; see Tenant es oe 
Decrees, preliminary final and personal, for any balance due are not three 
different and distinct decrees but should be treated as a single money 
decree for the purposes of the Bengal Money Lenders Act; see 





Suit eve ove 
Decree-holder auction-purchaser, if can claim set off of his decretal dues 
against the purchase money ; see Execution ove sis 


Defamation—Jidian Penal Code (Act XLV of 1860), section s500—Deyeres 

of justification— Exception J to section 499—Reasonable doubt of truth 

of allegation, if comes within Exception I—-Exception IX to section 499, 
where applicable, 

If the alegatiun against a person bringing him to contempt is true 

then it is a defence and is covered by Exception I to section 499 

but if there be a doubt as to whether it is true or not then it is not 
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Defamation—(Contd 2): 
covered by’ Exception I and it is defamation under séction 560 of the 
Indian Penal Code. 

The allegations made in a letter written to a newspaper, not for protecting 
the interest of the tenant or one possessing utider him but tô force 
the landiord’s hands, even if made in good faith are neither for “the 
Protection of the right of the interested person nor for public good and 
are not covered by Exception IX of section 499. Lal Mohati Singh v. 
The King Mee és 

Newspaper article in the form of guestionnaire—Republication 
of defamatory imputations—Questions regarding imputations— 
Insinuation—Good faith—Substantial truth of imputations—Indian 
Penal Code (Act XLV of 1860), section 499 Exceptions First, Second, 
Third and Ninth. 

Prior to the publication of the offending article in the newspaper, certain 
leaflets containing defamatory imputations against the Chairman of 
the Howrah Municipality had been distributed in Howrah, The article 
was in the form of a questionnaire which while avoiding direct 


2 re 





jmputations against the Chairman, refeired to the complaints current ` 


against him and called upon him to exonerate himself : 

Held (1) that the article amounted to a repubiication of the defamatory 
statements in the leaflets and the editor and printer of the newspaper 
were guilty of defamation under section 49y, Indian Penal Code. 

(2) That the imputations were not made in good faith and the accused 
were not protected by Exception IX of section 499. 

In ordér to get the protection under Exception | of section 499 the accused 
must establish that the imputations were substantially true not only in 
regard to the allegations in the article but also in regard to the material 
Portion of the insinuation, Radha Gobinda Dutta v. Saila Kumar 


Mukherjee oon soo 
Defence of justification of allegation—Indian Penal Code, section 499 
Exception I ; see Defamation oes ee 


Deposit earmarked for a specific purpose—Depositor, if retains a disposing 


power ; see Appeal one sei: 


of purchase money in Court by decree-holder auction-purchaser, if 
can be waived and be set off against his decretal dues ; see Execution ... 
security, if liable to attachment in execution of a decree; see 





Appeal si s 


Detention, preventive and punitive, definitions of ; see Ordinance en 


Determination of equities between judgment debtor and decreeholder 
auction purebaser—Time factur and the complications consequent on 
setting aside the order of confirmation of sale after a long period to be 








take into consideration ; 3 see Execution ‘as se 
of family, dependent on a person essentially necessary for 
occupation ; seg Occupation soe eee 





of sufficisncy or otherwise of the security offered by a 
party, if a judicial act ; see Security aes ek 
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Determination of “balance of convenience” far the trial of a suit by 
Court; see Letters Patent ve nse 

Direction to Jury—Judge should tell Jury to consider the case of each 
accused separately and independently ; Misdirection zas e 

Discharge—One of the joint grantees of the succession certifieate dead— 
The other. grantees if can grant discharge ; see Succession certificate .. 


Discretion of ‘Court—Evidence closed—Document filed by party thereafter . 
see Admissibility 





—— of Court—Interpretation of the term “purposes of justice” j see 
Letters Patent se aa 

Dispossession— Execution proceedings—Code of Civil Pjotri (Act V of 
1908), Order XXI Rules 100, 103—Dispossession referred to, if in the 
course of or subsequent to the execution proceedings—Limitation— 
Indian Limitation “Act (IX of 1908), Article 11-A, when attracted. 

The interpretation of Order XXI Rule 100 cannot be made with regard to 
the terms therein only by themselves. Whether the suit is barred by 
limitation or not has to be decided on Article r1-A of the Limitation 
Act 

Although Article 11-A does not refer to any section the order must be an 
order under Order XXI Rule 103. That Rule expressly refers to Rules 
g8 and 101 and these Rules provided for investigating into a petition of 
objection. The right of suit as given by Rule 103, only when there is 
order under Rules 93, 99 or r01 and Article 11-A merely provided for 
limitation applicable to such suits. 

On a reference to the provisions contained in Rule roo of Order XXI of 
the Code and Article 11-A of the Limitation Act as also to the context 
of the Rules under Order XXI, the only conclusion is that dispossession 
referred to must ‘be in course of and not subsequent to execution. 

jf an application is held not to be an application maintainable under Rule 
100 of Order XXI of the Code, Article 11-A of the Limitation Act will 
not be attracted. Hence the suit will not be barred by limitation. 





Hare Krishna Rana v. Jamini Sundari Dasi see ate 
Jee — must be in course of and not subsequent to execution ; see 
Dispossession oes eee 


Disputes regarding payment of stamp duty on transfer-deed which is not an 
essential part of the contract—Whether affect the completed agree- 


ment’; see Contract ose ove 
__—_-———, when within the ambit of the arbitration clause; see Arbitra- 
tion ove eee 


Distinction between Administrator pendente lite and Administrator 
ad litem ; : see Decree 


Doctrine of estoppel, if only to successive stages of the same suit or also to 





other suits ; 5 see Estoppel ive eee 
— -of lis pendens, applicability of—Subletting durin g pendency of 
suit ; ‘see Sublet ive iek 


Document, construction of—Intention of the parties, how to be gathered 


from the document ; see Reference eee oes 
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Document put in by Province after closing of evidence and during argument, 


if to be admitted in evidence ; see Land Acquisition oe eee 
Donees of a succession certificate, if have any estate in them ; see Succession 
certificate ses sea 


Effects of printed and typewritten clauses in a document ; see Arbitration ... 
Ejectment, decree for, passed under the Rent Control Act of 1948—D: fault 
in payment for three consecutive months—Whether to be treated as 
decree passed on ground of default in payment Of arrears of rent; ses 





Tenant tee ‘as 
Elements required to be proved for establishing thika tenancy ; see Thika 
tenancy daa see 
Enactment, general, for all businesses—Section to of the Indian Income 
Tax Act; see Reference dee eee 
= ——~» particular—To whieh class in the Lists in Schedule VII of the 
Government of India Act it belongs—Critericn ; see Ordinance ose 
=— ume » Special, regarding managing agency—Section 12A of the 
Indian [Income Tax Act ; see Refer nce ase ove 
English Interpretation Act 1899, section 33 bai sis 


Equities, de'ermination of, between ju gment debtor and decreeholder 
auction-purchaser—Time factor and the complications consequent on 
setting aside the order Of confirmation of sale afier a long period to be 
taken into consideration ; s e Ex: cution aes vee 

Estate, trespasser it has interest in law in the, of the deceased ; see Will ... 

Estoppel by re-ord and estoppel ix p:is, distinction between; see Estoppel... 

-— Holding sold in execution of rent decree—Application by sub- 
tenant for setting aside sale after deposit~—Bengal Tenancy Act 
(VIII of 1885), section 174—Tenant did not take any active steps—Sale 
set aside—Suit for contribution against tenant by sub-tenant in Small 
Cause Court decreei—Suit by tenant for declaration of her title and for 
khas possession against sub-tenant—Issue decided in Small Cause Court 
suit, if operates as res judicita in the title suit—Presence of silent 
party—Estoppel against him—Conduct of silent party—Estoppel by 
record and estoppel in pais—Applicubility of the doctrine—Conduct of 
the party, if a conclusive evidence, 

In execution of a rent decree a holding was purchased by one Bishnupada 
who granted an under-raiyati tenancy in favour of one Sm Rajlakshmi ; 
thereafter one Sm, Sushila purchased the interest of the tenant in a 
subsequent rent execution proceedings, Then when the holding was 
again purchased by the Banerjee group of lanclords in execution of a 
subsequent rent decree against Sushila, Rajlakshmi filed an application 
under section 174 Of Bengal Tenancy Act for setting aside the sale, 
As a result the sale was set aside, Sushila got back the property and 
Rajlakshmi’s suit in Small Cause Court for contribution of the deposit 
money paid by her was decreed holding that she wasa sup- tenant 
under Sushila. Sushila filed a suit for declaraticn of title and for khas 
possession on the ground that Rajlakshmi had no title nor right to 
possess a portion of the holding : 
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Estoppel—(Contd.) : 

Held—As the issue, in favour of Rajlakshmi, was decided in a Small Cause 
Court suit, the decision does not operate as res judicata in the title 
suit by Sushila. 

The presence of the silent party, when the transaction takes place makes 
a much clear case for estoppel than when he is absent. 

The present plaintiff had by her conduct induced Rajlakshmi to proceed 
on the basis of her subordinate tenancy in the sale set aside case and 
in the contribution suit and the plaintiff cannot be allowed to approbate 
and reprobate. Her conduct leads to an estoppel intermediate between 
estoppel by record and estoppel iz pais. This doctrine applies not only 
to successive stages of the same suit but also to suits other than the one 
in which the position had been taken up. 

The plaintiff is therefore estoppel from raising the plea in the present suit 
that Rajlakshmi is not a subordinate tenant as claimed by her 

The conduct of the plaintiff in not raising any objection to the claim as 
put forward by Rajlakshmi is a very strong piece of evidence which 
leads to the conclusion that the fact of the subordinate tenancy having 
been created by Bishnupada was proved and made out, Rajlakshmi 
Dasi v. Sushilabala Dasi 


» if can be invoked against the mandatory provisions prescribed by 
statute 3 See Award tee eve 


Evidence, appraisement of, by the arbitrator, if a matter for Court to 
question ; see Arbitration ese eee 


~~, arbitrator it the only judge of the quality or quantity of; see 
Arbitration 


see one 


———-——— closed—Court has direction in admitting documents of any party 
filed thereafter ; see Admissibility 


je pie 


» document put in by Province after closing of, and during argu- 
ment if to be admitted in evidence ; see Land Acquisition ... eee 
“==, extorted confession to be excluded entirely from, and not to be 
placed for consideration of the Jury ; see Criminal Appeal ... ove 
~~ ~—— , knowledge gained by a Judge or Magistrate when not referred to 
by witness: s if ; see Trespass ses eee 
= — Of witnesses that noise of machine constituted a public nuisance, 
if admissible ; see Nuisance ose eee 


———-——,, substantive—General Diary and First Information Report ; 


see 
Misdirection eos see 

Exception rule—Special enactment as an exception to the general rule; see 
Reference 


sae oat 


Exceptions | and IX, section 499 of Indian Penal Code ; see Defamation 
Execution proceedings, dispcssession must be in the course of and not 

subsequent to— ; see Dispossession om ae 
=- for unpaid costs awarded in rent suit, if can be taken out against 
~ judgment-debtor tenant, when the auction-purchaser deposited the rent, 


cess and interest decreed in the suit ; see Execution oat H 
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Pace. 
Execution of decree for arrears of rent, how made when tenancy not termi- 

nated ; see Execution sig se 10 
Rent decree—Bengal Tenancy Act (VIII of 1885), seefion 168A 
(1) (b)—“ Purchaser”, if includes decree-holder purchaser—=Decree- 
holder purchaser, if has to make deposit or can claim set off—Made of 
execution of a decree for arrears of rent when tenancy not terminated— 
Rent, if includes cess and costs—Auction purchaser not liable for costs 
decreed—Decree-holder auction-purchaser did not make depostt—Order 
of confirmation of sile lay unchallenged for a very long time—In deter- 





mining equities, the time factor and the complications consequent on 
setting aside the order of confirmation of sale after such a long period, 
to be taken into serious consideratton— Executing court merely to enter 
satisfaction. 

Auction purchase by the decree-holder was within the purview of the 
Legi-lature as the decree-holder had been given a right to bid at the 
sale without the permission of the court under the Bengal Tenancy Act 
and with such permission under the Civil Procedure Code and the 
Bengal Public Demand. Recovery Act. 

Under the Bengal Ten ncy Act although the obligor and the obligee were 
the same when the decree-nolder became the auction-purchaser, he had 
no absolute right to set off but he had to deposit the money in court 
and then draw it out under section 169 of the Bengal Tenancy Act. 

Even wh n the tenancy has not been terminated the execution of a decree 

_for arrears of rent may be had in other ways wiz » by appointment of 
receiver etc. 

Rent includes cess but not the costs decreed in the rent suit and the 
auction-purchaser is liable only for the actual amount of the rent and 
not for the entire decretal amount. 

Auctiun-purchaser is tu deposit the rent, cess and interest decreed in the 
suit but he is not to deposit tne costs awarded by the court which is 
to be paid by the judgment-debtor tenant and for it execution may be 
taken out. 

In determining the equities between the judgment-debtor and the decree- 
holder auctio purchaser who ought to have made the deposit under 
section 168A ofthe Bengal Tenancy Act but did not do so and -an order 
confirming the sale was passed by the court and allowed to remain 
unaffected fora long time and various persons become interested in 
the said property on the basis of the said order for confirmation being 
a valid and binding order, the time factor and the fact that serious 
complications will ensue if the said order be set aside now, must have 
great weight and the executing court when apprised of this should 
merely enter satisfaction of the decretal dues. Naresh Chandra Bose 
v. Raja Bhupendra Narayan Singh sie we 10 

Byecutrix also a legatee mortgaged and later on sold a part of the testator’s 
property for keeping the remainder in good repair—She did it as 
executrix for ad.ninistration of the estate and not as a legatee; see 
Administration ate ‘i 236 
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Extension of limitation period where litigant misled by. a change in the 


Practice of the Court -; see Appeal eee ove 
-=m — Of time to pay the deéretal amount where the time is fixed in the 
final decree, if caa be granted ; see Decree ove ove 
Factors governing valuation of big p'ots under acquisition in connection 
with value o; small plots contiguous to it ; see Land Acquisition vee 
“Final order’? distinguished from “interlocutory order” ; see Order sce 


Finding by a Magistrate that ‘the working of the machine at night in a 
congested area does constitute a nuisance to the residents of adjacent 


places”, if a finding of existence of public nuisance ; see Nuisance ose 
Findings of a Magistrate in an assault case, if admissible in any other 
dispute between the parties ; see Trespass a woe 


Forfeiture liability right or privileges under the repealed Act, Jegal proceed- 
ings or remedy in respect of, if affected by the repeal thereof ; see 


Interpretation sles eee 
Function of Court—Application and administration of the statute to the 
facis of each case ; see Thika tenancy ue eve 
General enactment for all businesses—Sec ion to of the Indian Income Tax 
Act ; see Reference e sh 
Grounds on which law enacted disappears—Law, if also disappears; see 
Will sei gee 
Heir, dikshaguru, if an Acharya and an- —; see Will ous wie 


Incomestax, if payable on managing agency commission ; see Reference ... 
Ingi&n Arbitration Act, section 142), auxiliary papers required to be filed 
under ; see Arbitration aie one 
Indian Independence Order, 1947, articles 8 2: (61, 9 P ove 
indian Independence Right, Property and Liabilities Order, 1947— 
The Provinces of East and West Bengal are to be automatically substi- 
tuted for the Province of Bengal ; see Appeal ar eae 
Indian Contract Act, section 43. it provides all joint liability, joint and 
several in absence of any agreement to the contrary ; see-Contract ... 
insinuations to be m good faith must not only be. substantially true with 
regard to allegations in the article but also in regard to material por- 


tions of it; see Defamation one Sue 
Interest of arbitrator, when a ground for setting aside an award ; see 
Arbitration sac se 


Interest, trespasser, if has, in law in the estate of the deceased ; see Will ... 
“interlocutory Order” distinguished from “Final Order” ; see Order... 
interlocutory proceedings —Court is asked to make an order on affidavits— 
Affid.vi:s must be from the person who could be relied upon ; see 
Letters Patent ‘ee Sea 
Interpretation—“A suit to which this Act applies’—~Section 2 sub- 
section :22) of Bengal Money Lenders Act, 1940; see Suit ... wr 
“And other financial obligation’—Artiile 9 of Indian. 











Independence Order, 1947 ; see Liability ne ve 
“Balance of convenience”—Letters Patent, clause 13; see 
Letters Patent ove eae 
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Paar, 
intorpretation—'‘Becomes useless and inoperative”—Clause (d) section 383 

of Indian Succession Act ; see Succession certificate wee, oes 126 
— “‘Community”—Code of Criminal Procedure, section 133 

(1) (3) ; see Nuisance ‘ae me 276 
ee m —~ —————"Decree’’-Section 18(1) of Rent Control Act, 1950; see 

Tenant ‘is jae 371 
————'F inal Order”—Government of India Act, section 205(1) ; 

eee Order sas .. ` 850 

“Forward Contract” ; see Arbitration ss oes 136 

——_— Government of India Act, section 88 ; see Ordinance... 305 
—— “His own” in proviso (f) to section 11 (1) Of the Rent 

Control Act ; see Occupation ae see 74 
“judgment” and “decree”—Government of I.dia Act, 

1935, section 205’! ; see Order ims dae 250 


“Lawfully subletting’—West Bengal Premises Rent 
Control Act, sections 1111) (b) (iy (ii) and 11,2) ; see Sublet... su 81 
“Occupation’—Section 11 (t) proviso (f); see Occue 











ee eS 
pation l eee eee 74 
mmm Order XXI Rule too Civil Procedure Code; see Dis- 


possession eas ose 155 
————— of a word in the context of one statute, if can be applied 
to the same word in a different statute in a different context ; see 

















Interpretation Sie eee 324 
n_e Of Srikrishna, if to be preferred to the translations of j 
Jones and Colebrouke ; see Will see ove 390 
=_e — ——-**Premises” in Rent Control Act 1948 ; see Occupation ... ` 74 
=- — Property” — Code of Civil Procedure, section 60; see 
Appeal one eee 105 
——— ‘<Oublic’, “in general” and “vicinity” in the definition. of 
public nuisance in section 268 cf Indian Penal Code; see Nuisance... 276 
——"“‘Purposes of justice” in clause 13 of the Letters Patent ; 
see Letters Patent ove oe ” 2 
meaa Rebuilding’ may mean to pull down entirely but may 








also mean rebuilding some portion and repairing the rest; see 
Interpretation one a 324 
ae (Vest Bengal Fremises Rent Control (Temporary Provi- 
sions) Act (XVII of 1950) section 12, 145 17(3) and 18(5)—Bona fide 
requirement for the purpose of building and rebuilding and atso for 
own use and occupation—Building and rebutiding, what amounts to— 
Interpeatation of statute—Retrospective operation—Effect of repealed 
Act-~Bengal General Clauses Act (I of 1899), section 8—India General 
Clauses Act (X of 1597)— English Interpretation Act 1889, section 38-— 
“Necessary intendment” ef a statute, menning of—Rent Control Act of 
3950, how far affects the pending proceedings—Interpretation of the 
game word in different statutes, 
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interpretation—(Conid.) : 

In a suit filed on rst August 1949, (when Rent Control Act of 1948, was 
in Operation) for recovery of possession on the ground of a bona fide 
requirement for the purpose of building and rebuilding and for the pur- 
pose of the occupation of the plaintiff, the question was whether the 


old Rent Act of 1948, or the new Rent Act of 1950, would apply to 


these proceedings : 

Held, (i) A retrospective operation is not to be given toa statute so as 
to impair an existing right or obligation except with regard to matter of 
procedure unless that is the unescipeable result which cannot be 
avoided without doing violence to the language of the enactment. 

(ii) Ifa statute is expressed in a language which is. fairly capable even 
of either interpretation it should be construed as prospective only and 
not retrospective. 

(iii) Section 12 of the new Rent Act of 1950 deals with substantive 
rights, 3 

(iv) No further retrospective operation or no further application of the 
new Rent Act of 1950 to pending proceedings should be given except 
such as is provided in sections 17(3) and 18(5) of the Act of 1950. 


(v) - Section 12 of the Rent Act of 195) is attracted toa pending suit for ' 


ejectment if it issuch a pending suit to which section r3(5) applies in 
which by combined operation of section 18(5) and section 14 cf the Act 
and by the express words used in section 14, the provisions of section 12 
of the Act are necessarily brought into operation ; apart from this, 
section 12 is not retrospective in operation and applies only to the 
pending suit where a decree for ejectment could be made on the ground 
of default, 


(vi) Where an enactment is repealed unlessa different intention appears 
the repeal shal] not affect the previous operation of any enactment so 
repealed or anythiug duly done or suffered there-under nor will it affect 
any legal proceeding or remedy in respect of right, privilege or liability 
or forfeiture under the repealed Act. 

(vii) Section «1 of the Rent Act of 1948 is the law that isto be applied 
to the pending suits. 

(viiiy Rebuilding may mean to pull down entiely but may also mean 
rebuilding some portion and repairing the rest. P 

(ix) Tre interpretation of an word in the context of one aie cannot 
and should not apply to the same word used in different context in 


different statute passed fora different purpose. Ramesh Chandra 


Bhattacherjee v Nagendra N. Mullick as iss 


Intimidation, Trespasser refusing to leave premises when called upon by 
owner if amounts to, insult or annoyance to the owner and to criminal. 


trespass ; see Criminal Trespass i A ae 


introduction—Section 12 A of Indian Income Tax Act—To safeguard the 
revenues of the comity and to avoid possible evasion of tax; see 
Reference ; ; Sia sia 
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Joint and individual contract—Joint promisors—Whether a plaintiff can 
claim relief against some of the parties to the contract to the exclusion 
of the rest ; see Contract m oes 34 
Promisors—Joint and individual contract—Whether a plaintiff can 
claim relief against some of the parties to the contract to the exclusion 








of the rest ; see Contract ase ee 34 
Judge, Improvement Tribunal if deemed to be, under Land Acquisition Act ; 

see Land Acquisition sos eee 379 
should tell Jury to consider case of each accused separately and inde- 

pendently ; see Misdirection “ae Sue 196 


Judgment-debtor tenant and not auction-purchaser isto pay the cost 

awarded in rent suit—Execution for this sum may be taken out against 

him if not paid ; see Execution eee vee” 10 
Judicial Act—Mere acceptance of the report Of a ministerial officer without 

applying judicial mind to the considerations of the various factors, if 





proper performance of judicial act ; see Security sé es 6 
» filing of a award by an arbitrator whether a minsterial or, quasi 
judicial act ; see Arbitration avi ate 176 


Jurisdiction—Deed of surrender executed at a place within jurisdiction of 
Original Side, High Court but registered at Sealdah—Suit Jor declara- 
tion that the deed is collusive and Jraudulent filed in Munsiff’s Court 
Sealdak—Munsif’, if has jurisdiction—Appellate Court, if should 
remand a case to trial Court for decision on point of law only—Regis- 
tration of adeed, if a part of cause of action—When the subject 
matter for which relief is sought is situate outside the jurisdiction of 
the Sealdah Munsif’’s Court but other properties lie within it and both 
are covered by one deed, the Sealdah Court, if has jurisdiction to try 
the suit. 

By a deed, R surrendered her right tothe compensation money lying in 
deposit with the President of the Calcutta Improvement ‘Trust Tribunal 
and in certain immoveable properties within the jurisdiction of the 
Sealdah Munsiff’s Court, in favour of her sons. The deed was executed 
at a place within the jurisdiction of Original Side of Calcutta High 
Court but registered at Sealdah. A suit for a declaration that the 
above deed of suarender was collusive and fraudulent was filed by B in 
the Munsiff’s Court at Sealdah but the Munsiff returned the plaint for 
presenting it to proper Court as he had no jurisdiction. On appeal the ` 
learned Additional District Judge directed that the issue regarding juris- 
diction should be decided after hearing the lawyers of the parties with 
regard to law on the point and remanded the case. In revision : i 

Held that the Appellate Court has no justification to send back for the 
décision of the trial Court a question which is entirely a question of law 
and which could be decided by it. 

The registration of a document is a part of the cause of action and as the 
registration took place within the jurisdiction of the Sealdah Munsiff’s 
Court, the Munsiff of that Court had territorial jurisdiction to try this . 
suit and the Munsiff’s order returning the plaint was wrong. 


a2 t. "À § e* i . 
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Jurisdiction—(Conid.) : l 
As the plaintiff was only concerned according to his plaint with the effect 
of the deed of surrender on the compensation money lying in deposit in 
Calcutta, the mere fact that the deed covers some other properties lying 
within the jurisdiction of the Sealdah Munsiff’s Court does not confer 
upon it jurisdiction to try the euit, Sm Rajlakshmi Dassi v, 
Banamali Sen ai sus 





—— Jurisdiction, equitable, of Court—Grant of relief against 
penalties and forfeiture—Execution proceedings of a final dreree for 
Joreclosure—Decree passed by consent—Whether a proper case for 
exercise of such jurisdiction, i l 

The proviso to section 6o and the provisions of section 98 of the Transfer 
of Property Act in themselves may not be conclusive, but the provisions 
of Order 34 Rules 2{2) and zof the Code of Civil Procedure put the 
question of Court’s power to extend time for redemption of mortgage 
beyond doubt. By Order 34 Rule 2(2) the Court’s power to extend the 
time of redemption is limited to the period between the passing of the 
preliminary decree and its displacement by a final decree and Rule 3 
expressly provides that the final decree shall declare that the mortgagors 
and persons claiming through or under him are debarred from all right 
of redemption, Sardar Autar Singh v. Raja Sir Mohammad 











Ejaz Rasool Khan “ss ane 

— ~ of Federal Court when can be invoked under section 205 (1) 
of the Government of India Act 1935 ; see Order ‘as ai 
—-—, waiver or acquiescence if can confer, where there was none— 

Mere irregularity if can be waived ; see Award tes sae 
Jury should not be directed to consider the extorted confession which should 
be excluded from evidence ; see Criminal Appeal ai T 


Land acquisition—Valuatton—Calcutta Improvement Act (V B. C. of 
1911), section 71—Tribunal demed to be Judge under Land Acquisition 
Act—Land Acquisition Act (I of 1894), section 53-——Provisions of Civil 
Procedure Code to apply to all proceedings—Practice at the hearing of 
valuation reference before Calcurta Improvement Tribunal—Variation 
of the extent of onus on the claimént—Document putin by Province 
after closing of evidence and during argument, if to be admitted tn 
evidence—Principle criterion for fixing value of land—Diviston into 
belts—Addition to or deduction From valuation of contiguous plots 
when taken recourse to—Factors gaverning valuation of big plots under 
acquisition in connection with value of small plots contiguous to it and 
vice versa, 


Sectian 71 of the Calcutta Improvement Act provides that the Tribunal 
is to be deemed the Judge under the Land Acquisition Act which is 
subject to certain modifications as indicated in Schedule II of Improve- 
ment Act and section 53 of the Land Acquisition Act provides that provie 
sions of Civil Procedure Code will apply to the proceedings before the 
Court under this Act, 
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Land acquisition —(Conid.) : 

But the practice in hearing a valuation reference before Calcutta Improve- 
ment Tribunal is that at the opening stage the claimant is to furnish 
detailed grounds as well as nature of evidence to be adduced by him for 
contesting the Collector's award and after that the Province takes steps 
to support the award, 


The extent of onus on the claimant varies according to the nature of the 
enquiry by the Collector under section 11 of the Land Acquisition Act. 
Where, after closing of evidence and in course of argument the Province 
filed a document to prove itscase and the claimant was afforded an 

Opportunity of cross-examining the witness proving it: 


Held, that as the provisions of Civil Procedure Code were attracted to 
this case andas the Tribunal did not record the reason of allowing 
the document at such late stage, the document must be excluded from 
consideration. 


The principle criterion for fixing the value of land on the road frontage 
depends on the earning capacity of the portion. The depth of the belt 
depends primarily upon the extent of the effect of ‘he presence of the 
road. Jf the area be a commercial one where buildings erected on the 
roadside fetch a higher rent from shops let out on the road such depth 
ascan be utilised for the erection of and utilisation as shops will be 
‘regarded as the reasonable depth of the first belt, 


Division into belts does not provide for other special-peculiarities of a land 
in question. Fora plot of lower level same deduction in value must be 
allowed from the value of a contiguous plot of higher level and for a 
plot of higher level certain percentage is to be added to the value of the 
contiguous plots of lower level. 

If a big plot is under acquisition some depreciation is to be allowed from 
the general value ascertained from contiguous smal] plots whereas for 
comparatively smaller plots the land value ascertained from a big plot is 
tobe augmented bya certain percentage. Mohini Mohan Saha v. 
The Province of Bengal cae sas 


Landlord acquired a very valuable right under section 12(3) of Rent Control 
Act of 1948—Pending action based on such right cannot be whittled 
down ; see Rent se “ae 

= , if found to'reyuire possession of any portion of the flat, he be- 
comes entitled to a decree for possession of the whole of the flat ; see 





Possession ses ea 


Law, Sale of food unavoidably mixed with extraneous matter in the Process 


of collection or preparation not punishable in ; see Adulteration aes 
——~-, Strict enforcement of, if leads to heavier liabilities of executing parties, 
whether relief to be given ; see contract i si 


Legal proceedings or remedy in respect of right, privilege or liability or 
forfeiture under the repealed Act, if affected by the repeal thereof ; see 


Interpretation sae ‘ae 
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Letters Patent—Clause 13 of the Letters Patent—Principle governing 


` 


transfer of suits from Moffussil Court to the High Court—Expression 
“balance of convenience” judicially interpreted— Question of fact in 
each case—Factors to be considered to determine the balance of con- 
venience—Whether threat of violence to a litigant a factor to be taken 
into account—Feeling”’ of the litigant how far relevant—'Pur-poses 
of justice” in Clause 13 of the Letters Patent, meaning of—Various 
definitions of “justice.” 

Afidavit—Personal allegations how to be denied by an affidavit— 
Affidavit of an employee or an agent how far desirable—Afidavits in 
interlocutory proceedings, essential requirements of. 

An application under Clause 13 of the Letters Patent for transfer of a suit 
from the Court of Subordinate Judge at Jalpaiguri to this High Court 
was made, The Jalpaiguri suit against the applicant was for setting 
aside an exparte decree obtained by the applicant in this Court against 
the respondent. There were charges of fraud against the applicant and 
also suppression of summons and of all notices and proceses of this 
Court. 

Held—(i) the expression “balance of convenience” is a question of fact in 
each case. Balance of convenience is neither the convenience of the 
plaintiff alone nor of the detendant alone but the balance of convenience 
of both. 

(ii) In determining the balance of convenience for the trial of a suit the 
Court has to take into consideration— 

(a) The convenience or inconvenience of the plaintiff and the right of 
the plaintiff to choose his forum. 

(b) The convenience or inconvenience of the defendant, 

(c) The convenience or inconvenience of the witresses required for the 
proper trial of the suit. 

(d) The convenience or inconvenience of a particular place of trial having 
regard to the nature of the evidence on the main points involved in the 
suit and also having regard to the doctrine of ‘Forum conveniens,” 

(e) Nature of the issues in the suit. 

(iit) The words “purposes of justice” in Clause 13 of the Letters Patent 
are advisedly general and wide so as not to fetter the discretion of the 
Court in any way. To attempt to define these words will be to defeat 
the amplitude of the provision. 

(iv) Personal feeling or private emotion or individual temperament as 
such of a litigant is not a proper consideration. It is only when there 
isa public sentiment in the locality in which the Court is situated 
against a litigant then the resultant ‘feeling’ of such a litigant 
produced by such public sentiment may be a ground for transfer. 

(v) Personal violence to a litigant ata particular Court ata particular 
place or threat of such violence isa relevant consideration in exercising 
this Court’s powers under Clause 13 of the Letters Patent. 

(vi) While the importance of securing the confidence of a litigant in the 


fairness and impartiality of the Tribunal cannot be over-emphasised it . _ 
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Latters Patent--(Conid.) : a: 
has none the less to be stressed that the laws of the land have set up 
Courts of competent powers and jurisdiction which the mere tempera- 
mental prejudice or the private sentiment of an individul litigant can- 
not be permitted to supplant. 
(vii) In interlocutory proceedings where the Court is asked to make an 
order on affidavits only such affidavits on which Courts are asked to act 
must be from person who could be relied upon and on whose affidavit it 
will be safe for the Courts to proceed. Baburam Agarwall v. 
Jamunadas Ramji & Co. sa ox 22 
a , clause 13—Principle governing transfer of suits from 
Moffusil Court to the-High Court ; see Letters Patent \. suis 22 
Liability—Contractual obligation—Payment of rent—Indian Independence 
Order, 1947, Article 8(2)—Which Frovince after partition liable for con- 
tractual obligation entered tnto by the Province of Bengal before parti- 
tion—Province liable for rent after partition when liable for rent 
before partition—Article g—‘‘And other financial obligations’, con- 
notation of—Purely contractual obligations, if covered by—Article g— 
Article 8 clause (6). effect of—Obligation to pay rent, if a purely con- 
tractual obligation—Letting of the house exclusively for purposes of 
West Bengal before partition—Province of West Bengal after partition 
liable for rent accrued before partition. 
It is clear from Article 8(2) of the India Independence Order, 1947, that 
if the purposes for which the contract was made were after the appoin- 
ted day be the exclusive purposes of the new Province of West Bengal 
then the Province of West Bengal would be liable under the contract 
though it was made with the old Province of Bengal which had been 





partitioned. 
The terms of the Article makes the Province which is liable for the rent 


after the partition, liable for the rent which accrued before the partition, 
The words “and other financial obligation” in Article 9 must be construed 
ejusdem generis with “loans and guarantees” and must mean “fand 
other obligations of a like nature’, and this Article does not cover 
purely contractual obligations. 
Clause (6) of Article 8 exempts from the operation of Article 8 certain 
contractual obligations which are dealt with in Article 7 and 9. 
The obligation to pay rent for the premises is a purely contractual 
obligation which is covered by Article 8 and as from independance day 
the purposes of letting of the house were exclusively the purposes of 
West Bengal and West Bengal is liable for rent which accrued due from 
the old Province of Bengal before partition. Province of Bengal v, 
Midnapore Zemindary Co. Ltd. PA P 202 
x - =, ‘Heavy, if incurred on strict enforcement ol law—Relief, if to be 
given ; see Contract oe a 34 
Limitation of one year if applicable to a suit under Order XXI Rule 103 
in which is included a relief for redemption of mortgage; see 
Amendment sas we 208 
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Lisital pendens, doctrine of—Applicability—Subletting during pendency 
of suit; see Sublet ia ae 
Lists in Schedule VII Government of India Act—Items therein should not 
be read in a narrow or restricted sense ; Ordinance ae iss 
Local inspection, knowledge gained by a Judge or Magistrate when 
referred to by witnesses, if evidence ; see Trespass . iis 
Magistrate holding the enquiry Cross-examines the complainants’ witness 
by reference to Police Diary—Procedure adapted bad in law; see Cri- 
minal Trial Sié one 
Misdirection—Charge of rioting and of culpable homicide—India penal code 
(Act XLV of 1860), section 304, first part—General Diary and First 
Information Report, if can be treated as substantive evidence—Indiag 
Evidence Act (I of 1872), section 157—Corroboration only of the evi- 
dence of person giving F. I. R.—Section 143—Contradiction only of the 
evidence of such person—Case if each accused to be dealt with separately 
and indeftendently before the Jury while giving direction to them. 

The General Diary entry and the First Information Report cannot be 
dealt with as substantive evidence, They may be considered under 
section 157 of the India Evidence Act for the Purpose Of corroboration 
Or under section 145 of the Act for the Purpose of contradiction of the 
evidence only of the purpose giving the information incorporated in the 
Gneral Diary or the First Information Report but not with regard to 
evidence of any one else. 

When a Judge is trying several accused persons he should tell the Jury 
in clear terms that they should consider the case each accused separa- 
tely and independently and he himself should deal with the case of each 
accused separately and place before the Jury the evidence, the circums- 
tances and the contention of the persection and the defence with respect 
to each accused separately, Kalu Mandal v. The State ... ons 

Mortgage, suit for enforcement of—Preliminary decree, final decree and 
personal decree for any balance are not three different and distinct 
decrees but are to be treated asa single money decree for the purposes 
of the Bengal Money Lenders Act ; see Suit : “ee si 

Notice to quit served—Rent received thereafter and rent receipts granted— 
Whether waiver of notice to quit ; see Possession er eee 

~- under section 80 of the Code of Civil Procedure if to bean exact 
copy Of plaint ; see Relief säi ‘ve 

Nuisance —Public nuisance— Code of Criminal Procedure (Act V of 1898) 
section 133—Chapter X—Title of the Chapter if a determining factor 
regarding interpretations of sections in ti—Section 133 subsection (1) 
paragraph 3—“Community,” connotation of—Indian Penal Code (Act 
XLV of 1860) section 268—Definition of Public nuisance—*“ Public,” 
in general” and “‘vicinity’’, meanings of—Evidence of witnesses that 
a particular noise constitutes a public nuisance, if admissible—" Noise 
of the machine constitutesa nuisance to the residents of the building 
whose flats are adjacent to the place” -Finding of magistrate, if cons- 
tiutes a public nuisance, 
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Paar, 
Nuisance—(Contd ) : i 

The title of a chapter in a Code is not a determining factor regarding 
the interpretation of the provisions of a section in it but the title cer- 
tainly throws considerable light upon the meaning of the section and ` 
where not inconsistent with it the presumption is that the title correctly 
described the object of the provisions of the chapter. 

The word “community” in paragraph 3 subsection (1) of section 133 of 
the Criminial Proeedure Code does not mean residents of -a particular 
house but means the public at large or the residents of an entire 
locality. l 

The words “public,” ‘‘in general” and ‘vicinity’ in the definition of 
public nuisance in section 268 of the Indian Penal Code clearly indicate 
that there can be no public nuisance unless the general public of the 
locality is affected by the nuisance. 

The evidence of s»me witnesses that the noise of machine constituted a 
public nuisance is in reality evidence of opinion and as such is not 
admissible. i 

The finding by the magistrate that “the working of this machine at night 
in a congested area does constitute a nuisance to the residents of the 
building whose flats are adjacent to the place where the machine is 
running” is clearly not a finding that a public nuisance exists. 
Dwarika Prosad v. Dr. B. K. Roychoudhury ja i 276 

Object of appointment of Administrator-ad-litem under section 257 of the ` 
Indian Succession Act ; see Decree se ine 280 
Obliger and obligee same when decrec-holder is auction purchaser—Decree- 
holder if enti:led to claim set-off of his decretal dues against purchase 
_ money ; see Execution ds sis 10 
Occupation—West Bengal Premises Rent Control Act (XXXVIII of 1941) 
section 11(1) (J)—The words “occupation” and’ “premises,” meaning: 
of—“ His own” in proviso (f) to- section 11(1) of the Rent Act constiuc- 
tion of. 

The word “occupation” in proviso (f) of section 11(1) of the Rent Act is 
not restricted to residence only. Occupation under the Act may be for 
the purpose of residence or for the purpose of business. Residence may 
be one of the purposes of the occupation but need not necessarily be the 
only purpose. 7 3 

The word “premises” in the Rent Control Act is not confined to 
residential premises. The Act applies equally to business premises. 

The words “‘his own” in proviso (f) to section 11(1) of the Rent Control 
Act should be given a fair and liberal ‘construction. The expression 
‘his own” does not necessarily mean of the particular individual alone 
but must be interpreted to include the individual’s family and depen 
dents and such person or persons who may'be essential and necessary — 
for the pursose of such occupation. i i 

In determining what is family or a dependent ora person essential and 
necessary for occupation, it isnot only permissible but is proper and 
desirable for the Court to bear in mind the context of soc ial order, the 
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Cecupation—(Conid.) : 
habits and ideas of livi g and the religious znd sccio»religious customs 
of the community to which the individual concerned belongs and then 
come to a conclusion of the facts of each case. The location of a Deity 
in a room in the house where a Hindu plaintiff lives with fami'y comes 
within the meaning of the words “his own occupation”. 

The Rent Control Act does not require an owner landlord to change and 
alter the nature and character of his house so that he may be able to do 
without a portion of it. Puspa Lata Dabi v, Dinesh Chandra 
Das | : a 

Onus—On the person impeaching validity of transaction by, executor to prove 
that the alienee had notice of the facts ; see Administration ` ee 
Order—Government of India Act, 1935 (26 Geo. V Ch 2, section 295 ()— 
Jurisdicti: n of Federal Court, when can be invoked under the section— 
“Final Order”, meaning of—‘Final order” disti: guished from 
“interlocutory order’? —~"* udgment” and ‘decree’, meaning of. 
Where the order appealed from does not amount toa final order, judg- 
"ment or decree, a certificate given by the High Court is ineffectual by 
itself to attract the Operation of section 205 (1) of the Government of 
India Act. | 

The test for determining the finality of an order is, whether the judgment 
or order finally disposed of the rights of the parties, 

The fact that the crder decided an important or even a vital issue is by 
it-elf not material, 

If the decision of an issue puts an end to the suit, the order will 
undoubtedly be final one, but if the suit is still left alive and has got 
to be tried in the ordinary way, no finality could be attached to the 
order, 

In English Courts the word “judgment” is used in the same sense asa 
“decree” in the Civil Procedure Code and it means the declaration or 
final determination of the rights of parties in the matter brought before 
the Court. According to the definition given in the Civil Procedure 
Code, the judgment is the statement of reasons given by the Judge on 
which a decree or order is passed, 

A collocation of the words “judgment, decree or final order” in section 
205(1) of the Government of India Act m-kes it clear that no appeal is 
provided for against an interlocurory judgment or order. Mohammad 


aes 








Amin Brothers Ltd. v. The Dominion of Indi. sm wae 
of maximum fine for noneappearance of a Pardanashin lady in person, 
if can be challenged ; see Summons a me 
or decree, consent, if comes under “Decree” in section 18(x) of Rent 
Control Act 1950; see Tenant OR ii 


Ordinance—Preventive detention far public safety and maintenance of 
order in the Province of Bthar—Ordinar.es No. IV of 1949—Prcms'gae 
tion by Governor—Government of India Act (25 and 26 Geo. V.C, 42), 
section 8:-—-Governor-General, if bourd to eapatend reasons for fremul. 
gation—Province acting solely within its powers under the Prowineial 
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T Paat. 
Ordinance Contd.) : Se = 28 
List—<No ‘reliance on concurrent List—Question of repugnancy ‘dots’ ` 

not arise—Government of India Act, section 107-—-Creation of new 
offences with respect to matters in List II (Provincial List), if ultra 
vires the-Prévincial Legislature—Items in lists how to be construed—In 
what list a particular enactment is found to belong, how to be ascer- 
tained —"Preventivo” detention and “Arbitrary” detention, 

The proviso to section 1(3) of the Bihar Maintenance of Public Order Act 
was ultra vires-the Provincial Government as it amounted toa delega- 
tion of legislative function to an Outside authority and consequently 
the extension ofthe operation of the Act beyond the period of one year 
originally fixed was void and inoperative. 

On promulgating an Ordinance under the Government of India Act, the 
Governor-General is not bound asa matter of law to expound reasons 
therefor, nor is he bound to prove affirmatively in a Court of law that 
a state of emergency did actually exist. 

The language of section 88 of the Government of India ‘Act postulates 
only one condition, namely, the satisfaction of the Governor as to the 
existence of justifying circumstances and as the preamble’ to the 
Ordinance expresses in clear terms that this condition has been fu'filled, 
the Governor did not act in contravention of the provisions of the 
aforesaid section 88 in promulgating the Ordinance. 

When the Province acts solely within its powers under the Provincia! List 
without relying on any power conferred by the Concurrent List, no 
question of repugnancy under section 107 of the Government of India 
Act would arise. 

As the matters dealt with by the impugned Ordinance fall entirely within 
Items (1) and (2) of the Provincial List If of the seventh schedule 
to the Government of India Act and there has been no legislation on any 
item in the Concurrent List the question of repugnancy does‘not arise. 

The violation of the provisions of the Ordinance or of orders passed 
under it have been made criminal offences but these are offences against 
laws with respect to matters specified in List II itself and have been 
expressly excluded from Item (1) of the Concurrent List. 

The Provincial Legislature can create offences in respect to matters which 
are exclusively within List II and can also provide for arrest and trial of 
the-offenders who violate such laws. 

. None of the items in the lists is to be read in a narrow or restricted sense . 
and each general word should be held to extend to all ancillary or 
subsidiary matters which‘ can fairly and reasonably be said to be 
comprehended in ite ' : - 

To ascertain the class to which a particular enactment really belongs, it 

should be found out what in pith and substance is the effect of the 
enactment of which complaint^is made and in what listis its true 
nature and-character to be found, 

«Preventive detention”, can properly be contrasted with “punitive deten- 
tion”; one having reference to the apprehension of wrong doing and 
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: Pack. 
Ordinance—(Contd.) : 
the other. coming after the illegal act is actually committed whereas:the 
word “arbitrary” in “arbitrary detention” connotes want of reasonable 
Or proper. justification ; and if a particujar piece of legislation is within 
the ambit of the legislature’s authority, there is nothing “arbitrary’; in 
it so far asa Court of law is concerned. Lakhi Narayan Das v. 
The Province of Bihar si s.. 305 
~, promulgation of, under Government of India Act—Governor- 
General, if bound to expound reasons ; see Ordinance one 305 
Partial possession, decree for, if can be ad under the Rent Control Act ; 
see Possession sie nee 339 
Particuiar enactment—To- which class in the Lists in Schedule VII of 
Government of India Act it belongs—Criterion ; see Ordinance se 305 


-r 


Parties entering into an agreement—Some other person must be a party 
to it—Agreement, if perfected without that person joining the 
agreement ; see Contract re ces 34 
» plaintiff if can claim relief against some of the, to a joint and 
individual contract to the exclusion of the rest ; see Contract soe 34 
Party present’ but remains silent when transaction takes place—His 
presence, if makes a much clear case for estoppel than when he is 
absent ; see Estoppel ea nee 149 
Person Jeclarinë himself not a tenant, if entitled to relief under Rent 





. Control Act 1950 ; see Tenant oa ees 37! 
Personal violence to a litigant or threat of such violence, if a relevant con- 
sideration for transfer of suit ; see Letters Patent sas see 22 
Plaintiff, if can claim relief against some of the parties to a joint and indivi- 
dual contract to the exclusion of the rest ;see Contract rer ‘iss ` 84 


Plea of subordinate tenancy set up—No objection preferred by plaintiff— 

Conduct of plaintiff, if a strong piece of evidence leading to-the con- - 

clusion of the existence of subordinate tenancy ; see Estoppel eee 149 
Police Diary, cross-examination of complainant’s witness by reference to, 

by the Magistrate holding the enquiry is bad in ilaw ; see Criminal 

Trial eee ase 337 


Possession—FPossession, suit for—West Bengal Premises Rent Control 
(Temporary Provisions) Act, (Act XXXVIII of 1948), section rif) (f)— 
Bona fide. requirement for the purposes of building and rebuilding, 
tests of—Transfer of Property Act, (IV of 1882), section 113—Waiver 
of notice to quit—Proofs necessary to establish waiver—Acceptance of 
vent and grant of rent receipt after notice to quit, if waiver of notice— 
Section-116—-Distinction between rents payable under the contract of 
tenancy and under Rent Act of 1948—West Bengal Premises Rent 
Control (Temporary Provisions) Aét, 1948, section 21—Inadmissibility 
of certain evidenc?. 

In a suit by the plaintiff for possession of a flat let out to the defendant 
on the ground that the flat is bona fide. required by the plaintiff for the 
purposes of rebuilding : 


1 
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Possession=(Contd.) : 

Held, that as the Rent Control Act does not contemplate decree for partial 
possession, as soon as the plaintiff is found to require possession Of 
any portion of it, he becomes entitled to a decree for possession of 
the whole of the flat, 

On February 22, 1949, the plaintiff served a notice on the defendant 
asking him to quit and vacate the premises at the expiry of the month 
of March, t949. Inspite of the notice, however, the defendant did not 
vacate the flat. On that the plaintiff brought this suit on April 12, 
1949; the defendant, however, went on paying rent month by month 
and he did so upto January, 1950, and the plaintiff accepted the rent 
and issued receipts in precisely similar forms for certain prior months 
and for the subsequent months right upto January, 1950, signed by 
the plaintiff. Question arose whether there was waiver of the notice 
to quit by the plaintiff, 


Held, that in order that a notice to quit may be said to have been waived, 
there must’ be proof of an agreement between the landlord and the 
tenant to treat the tenancy as having been revived. 

In order to apply section 113 of the Transfer of Property Act, the 
consent on the part of the person receiving the notice, to the waiver 
of the notice that isto say the continuation of the tenancy las first 
to be established, 

Rent under the law relating to landlord and tenant, whether under the 
common law or the Transfer of Property Act, is consideration payable 
by the tenant for his occupation of a premises under a contract with 
the landlord, 


“Rent” under the Rent Control Act of 1948, however, means a sum, 
the amount of which is the same as was payable as rent under the 
contract of tenancy and which the tenant must go on paying to the 
landlord, if he wishes to avail himself of the benefit of the Rent 
Control Act, 1948, and this although a ‘contract of tenancy may have 

_ come to an end. When rent is paid under the Act after the contract of 

tenancy has come to an end inspite of it, it cannot of course be rent 
payable under the contract. 

Production of receipts of rent received after notice to quit is not sufficient 
evidence ‘of an agreement to continue the tenancy and so of waiver of 
the notice to quit. 


Acceptance of rent must be rent paid with a view to create a contract of 
tenancy and not with a view to come within the protection of the Rent 
Act for under the Transfer of Property Act rent is the consideration for 
a contract of tenancy and nothing else. 

Section 21 of the Rent Control Act, 1948 is not concerned with what 
amounts to a waiver of notice to quit or what evidence is sufficient 
to prove it except that something which might have been evidence of 
waiver is declared not to be admissible in any event as such. Manindra 
Nath De v. Man Singh ‘ve 


PAGE. 
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Possession, suit for, against one—Another person is found in pOssession—’ 
The prayer for bringing that another person on record should’ be allowed 
provided the relief against him is not barred by limitation ; see 
Amendment se wee 

Power, Province acting solely within its, under Provincial List and not 
relying on any power under Concurrent List—No repugnancy | under 
section 107 of Government of India Act; see Ordinance — ass a 

Practice at the hesring of valuation reference before Calcutta arrosel 
Tribunal ; see Land Acquisition ave e.. 


Prayer, amendment of, in the plaint granted—Declaration in the form 
approved by Judicial Committee in Lall’s case substituted—Cause of 
action stated in the notice under section 80 of Code of Civil Procedure, 
if affected ; see Relief eee jie 

———. —, substituting proper, in the plaint—Amendment of plaint—Can be 
allowed, if it does not tantamount to fresh suit or alter the nature of 
suit ; see Relief ses was 

Preventive and punitive detention—Definition—Contrast ; see Ordinance e 

Principle, fundamental, is that amendment should be allowed where neces- 
sary for ends of just'ce and it would require the clearest language to 


alter this very beneficial principle ; see Amendment eve ove 


Probate, trespasser if has locus standi to file an application for revocation 
of —— ; see Will os ns 
Procedure where Magistrate takes cognisance and where he does not; see 
Criminal Trial eee pik 
Proceedings in Land Acquisition cases—Provisions of Code of Civil Proce- 
dure to be applied ; see t and Acquisition 


m —, interlocutory——Court is asked to make an order on affidavits— 
Affidavits must be from the person who could be relied upon ; see Letters 
Patent sie 


Promisors, joint and individual contract—Whether a plaintiff can claim 
relief against some of the parties to the contract to the exclusion of the 
rest ; see Contract a a 
Proofs necessiry to establish waiver of notice to quit ; see Possession 
Provident Fund—Provident Funds Act (XIX of 1925), section 3f2)—Con- 
stsuction of—Whether a Receiver can be appointed rf provident fund 
amount which stood to the credit of the deceased judgment-debtor at the 
time of his death—Pvovident fund rules—=“Special contribution” to a 
provident fund under the rules, meaning of. 
On an application for setting aside an ex parte order appointing receiver 
of a certain provident fund money : 
Held, that the amount in the provident fund which is still in the hands of 
the Railway Company has vested in the applicant and has ceased to be 
a part of the assets of the deceased judgment-debtor and as such is not 
liable to be attached in execution nor receiver in execution can be 
appointed of that fund. Kashi Prasad Agarwalla v. H. W, 
Jones eve as 


f 


se; 
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Pa PAGE. 
Provident Funds Act, section.3 (2) ? ore - 112 
Pro-ident Fund amount in-the hands of the Railway Company belonging 

to the deceased judgment-debtor, if liable to attachment but vested in 

the applicant in execution ; ste Provident Fund fen ies 132 
Provincial Legislature, if can create offences in respect of matters exclu- 

sively within List. II and provide for punishment for violation of the 
f same ; see Ordinance isi wea 305 
Provincial List, Province acting solely within its powers under, and not 

relying on any power under Concurrent List—No repugnancy under 

section 107 of the Government of India Act ; see Ordinance si 305 
Public sentiment in the locality against a litigant—If a ground of transfer of 7 

suit ; see Letters Patent oe iu 22 
Punishment, provision for—Benga] Food Adulteration Act, section 21 ; see 

Adulteration_ ave 1!) 
Punitive and preventive Detention—Definition—Contrast ; sce Ordinance s. 305 
“Purposes of Justice’’ in clause 1} of the Letters Patent, interpretation 

of ; see Letters Patent ees eee 22 
Putni law silent—Bengal Tenancy Act applicable—Putni rent realisation of 3 

see Putni rent oes I 
=—— tenure—Recovery of arrears of putni rent for more than one year— 

Provisions of Bengal Tenancy Act, if applicable ; see Putni rent aia I 
Putni Regulation, sections 11, 15 a = 


Putni rent, recovery of—Putni Regulation—Bengal Tenancy Act (VIII of 
1885), provisions of, applicable when Patni Law is silent—Section 65 of 
Bengal Tenancy Act similar to sections 11,15 of Putni Regulation, 
applicable to Patni tenures—Suit for recovery of Putni rent come within 
purview of Bengal Tenancy Act and governed by Schedule III thereof— 
Article 2, Schedule III applicable. 

Where the Putni Law is silent, the provisions of the Bengal Tenancy Act 

“may be attracted for supplementing those provision and as there is no 
provision in the Putni Regulation as to the realisition of the rent fora 
period beyond one year the zemindar is entitled to bring a suit for the 
realisation of the arrears under the provisions contained in the Bengal 
Tenancy Act. 

Section 65 of the Bengal Tenancy Act which is practially similar to sec- 
tions1't and 1§ of the Patni Regulation and does not contradict section 
17 of that Regulation applies to Putni tenures, 


Suits for recovery of Putni rent come within the purview of the Bengal 
Tenancy Act and are governed by Schecule III thereof, Uday Chand 

Mahtab v, Dibakar Sen tis ove l 
Question of law, appellate Court has no justification to send back for the 
trial Court a question which is entirely a, and which could be decided by 

it ; see : Jurisdiction ove one 270 
Questionaire, newspaper article in the form of—Republication of defama- 
tory imputations—Questions regarding imputations—Insinuation ; see 

Dafamation oes eae 57 
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Rebuliding may mean to-pulhdown entirely but may also mean ‘rebuilding — 


some portion and repairing the rest; see Interpretation... sae 
Record of Rights—Entry of the name of another joint tenant unchallenged 
for to years—Strong evidence against exclusive possession of- the 


complainant jo'nt tenant ; see Trespass see és 
Recovery of Putni rent—Putni law silent--Bengal Tenancy Act applicable ; 
see Putni rent as eee 
———- — of putni rent for—If governed by Schedule III of Bengal Tenancy 
Act ; see Putni rent see wes 
Reference, entering on a, if must follow the podnim of the arbitrator 
or arbitrators ; see Award ove sia 


wes Indian Income Tax Act (XI of 1922), section 66(1)—Section 
12A, interpretation of—Section 12A, if repugnant to section 10 (2) (xo) 
—Géneral rule of construction of a deed and a statute. 

Section 12A was introduced in the Indian Income Tax Act to safeguard 
the revenues of the country and in order to avoid possible evasion of the 
tax by some kind of profit-sharing arrangement, 

The intention of the parties should be collected from the whole context 
of the instrument so as to make one entire and consistent construction 
of the whole document, In a similar manner a sta‘ute should be read as 
a whole and construction scould be mide of all the parts together so 
that it does not make one section repugnant to another. 

Sections to (2) (xv) an 12A should be read together and the proper cons- 
truction is that, if the managing agents of a company claim that they 


should not be made liable to pay taxes on the total amount of the. 


managing agency commission, then they must satisfy the conditions 
prescribed in section 12A although it may be that the payments made 
to other parties constituted expenditure actually laid out or made solely 
for the purpose of earning the managing agency commission, 

Section 10 is a general enactment for all businesses. Section 12A isa 
specific enactment with regard to managing agency of a company. 
Hence the specific enactment should be operative, as an exception to the 
general rule. 

Many important cases decided before the introduction of section 12A cited 
and discussed. Jhajharla Brothers Limited v. The Commis- 


sioner of Income-Tax, West Bengal sue eee 
m —— under Arbitration Act, if must be toa single arbitrator unless an 
express provision in the arbitration agreement to the contrary ; see ` 
Award bag: i 
Registration of a document is a part of the cause of action; see Juris- 
diction 


Relevant consideration—Personal violence to a litigant or threat of violence 
—Transfer of suit ; see Letters Patent 


t20 oes 


Relief, if to be given. where strict enforcement of law leads to heavier. 


liabilities of executing parties see Contract Be 
———-, person -declaring himself nota tenant if entitled to, onder POR 
Control Act 1950 ; see Tenant 


-tyy . ye. 
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Relief, plaintif if can claim, against some of the parties to a joint and 





individual contract to the exzlusion of the rest ; see Contract eve: 
Preliminary objection—Maintainability of ssit—Lall’s case——Amend- 
ment of plaint at a late stage by substitution of proper reliefs, if to be 
allowed—Suit for damages for wrongful dismissal—Goverment of India 
Act, 1935 (25 & 26 Geo Vc 42), sections 212, 2g0(3)—Proper reliefs to 
be framed—Code of Civil Procedure (Act V of 1998), section 80— 
Notice, form and object of. 


In a suit by the plaintiff against the defendant for wrongful dismissal in 


breach of statutory duty under section 240'3) of the Government of 
India Act, 1935 and for other reliefs, the defendant raised by way of 
demurrer a preliminary issue as to the maintainability of the suit 
framed in view of tne judgment of the Privy Council in Lald’s case 
as the prayers in the plaint were inappropriate. It wis further conten» 
ded that the amendment of the plaint shoild not be allowed for substi- 
tuting the proper reliefs as that woud totally alter the nature of the 
suit which was barred at that stage by the Laws of Limitation and it 
was also contended that fresh notice under section 80 of the Cod- of 
Civil P ocedure would be necessary. 


Held, that to allow the amendment by substituting in the prayer portion 


of the plaint will not tantamount to institution of fresh suit nor will it 
effect any alteration in the nature of this suit where the facts constitu- 
ting the cause of action as stared in th: boly of the plaint remain 
unaffected and where the amendment, if allowed, would only alter the 
wording of the form of the relief to be granted to the plaintiff 


It is a well known proposition of law that a Court is entitled to take 


notice of subsequent events and mould its decree according to circums- 
tances that are found to exist at the date of the decree. 


Notice under section 80 of the Cid2 of Civil Procedure need not be 


practically a copy of the plaint. The notice should be such asto g've 
substantial information to the Gavernment as to the basis of the claim 
and the reliefs which the plaintiffs seek. It isnot incumbent upon the 


plaintiff to give in details all the forms in which they would seek 
reliefs. i 


lf an amendment of the prayer of the plaint is granted and the declaration 


in the form approved by the Judicial Committee in Lall’s case is 
substituted, it cannot be said that the cause of action as stated in the 
notice under section 8o is any way affected. 


If the amendment asked for introduce a new cause of action, not specified 


# 


in the notice, such an amendment could not be allowed without serving 
a fresh notice embadying the cause of action proposed to be introduced 
by the amendment. 


But where the amendment does not alter the nature of the suit and where 


there is reason to suppose that the plantiff acted żona fide throughout 


the discretion of allowing the a n:n iment should be exercised‘in favour ` 
„of the plaintiff, Someswar Banerji o, Union of India ee 


Pace, 


34 
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Relief such as redemption of mortgage, if can be prayed for in a-suit under 








Order XXI Rule 103, Civil Procedure Code ; see Amendment or he 
Requirements, bona Jide, for the purposes of building and rebuilding, tests 
of ; see Possession sis wee 
ee of section. 12, sub-section 3 of the Rent Act, if imperative ; 
see Sublet sis sae 
Rent, acceptance of, and grant of rent reccipt after notice to quit, if waiver 
of aa see Possession Sas wis 

’, connotation of, under the Rent Control Act 1948 ; see Posses- 
sion Se es 
——~—, if includes cess and costs decreed in rent suit ; see Execution ‘ies 
*“‘___9), if includes mesne profits ; see Tenant see see 
` =—— if includes mesne profits or damages payable by trespasser or a tenant 
whose tenancy has been terminated ; see Rent iiss ts 
——~— if the only test provided by the new definitions of “landlord” and 
“tenant” under the Act of 1950.; see Rent bg kaii 


—— West Bengal Premises Rent Control (Temporary Provisions) Act, 
(XVII of 1950)—Pending suit for ejectment on the ground of ipso 

' facto determination of tenancy under the previous Act whether affected 
by the new Act—Limit of the words “‘sutt for ejectment of a tenant’? 
under section 18(5) of the Rent Act cf 1950—Tenant, definition of 
under section 2 (11) of the Rent Act of 1950—Whether includesa per- 
son whose tenancy has been ipso facto determined under section 12 (3) 
of Rent Act, 1948—*'Rent”’, meaning of—Statute when can affect 

pending proceedings—Departure of language of an existing Act, 
effect of. 

In a pending suit for ejectment on the ground of ipso facto determination 
of tenancy under section 12(3) of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948, the question arose whether 
the West Bengal Premises Rent Control (Temporary Provisions) Act, 
1950, affects the pending suit and whether relief can be granted under 
section 18(5) of the Rent Act, 1950. 


Held—'i) Before section 18(5) of the New Rent Act of 1950 can be applied 
to a pending suit, the first condition to be satisfied is that the suit 
must be for ‘ejectment of a tenant.” 

(ii) The definitions of “landlord” and “tenant” under the Rent Act of 
1950 are much narrower than those in the old Act of 1948. “Rent” 


is the only test provided by the new definitions of “landlord” and ` 


“tenant” under the Act of 1959. 

(iii) “Rent” is the word of limited and technical import and connotation 
and cannot include mesne- profits or damages payable by trespasser or a 
tenant whose tenancy has been terminated. 

_ (iv) It is a rule of construction of a statute when the legislature -has 

- _ ‘deliberately and consciously departed from the language of an existing 

Act by exclusion of certain words, it must he held that such exclusion 
should be effective. 
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(v) Whenever a statute affects pending proceedings a strict construction is 
to be adopted bearing in mind the principle of presumption that pending 
proceedings is not ordinarily to be affected and when it is affected by 
a statute the statute must be confined to the limits that it has itself 
laid down and pending proceeding will only be affected to the precise 
extent and precise limits prescribed by the statute and no more. 


(vi) Having regard to the language of sub-section 5 of section 18 of the 
Rent Act, 1950, a suit for ejectment which was pending on the date 
when the Act came into operation cannot by any magical formulae 
cOnvert the defendant into a tenant who was either not a tenant under 
the Old Law or cannot be considered as a tenant under the New Law. 

(vii) That to apply the definition given in section 2(11) of the Rent Act, 
1950 does not create any repugnancy to the subject or context of 
sub-section 5 of section 18 of the Act. The result is that by applying 
the meaning given to the word tenant under section 2,11) the class of 
pending suit for ejectment intended to be affected by that sub-secticn 
is where the tenant was a tenant within the definition of the Old Act 
of 1948, including even a statutory tenant or a tenant who continued 
in possession even after the termination of tenancy in his favour but 
not a person whom the Act of 1948 itselî said was not to be regarded 
as a tenant- 

(vili) The landlord acquired a very valuable right under section 12 (3) of 
the Old Act of 1948 and a pending action based on such right cannot 
be whittled down and affected except by clear words or by most neces- 
sary implication. There is nothing in the Act of 1950 to come to that 


conclusion. Manicklall Dutt v. S. Dabiruddin Ahmed SD 
Rent Act, section 12(3)—Requirements of that section, if imperative ; see 
Sublet ove ous 


Repeal of an enactment if affects any legal proceeding or remedy in respect 
of right, privilege or liability or forfeiture uader the repealed Act; see 





Interpretation See evs 
of an enactment, if affects the previous operation of the same; see 
Interpretation oo tes 


Republication of defamatory imputations ina newspaper from leaflets, if 
amounts to defamation for which the editor and printer of the news- 
paper are liable ; see Defamation dua ae 

Repugnancy—Province acting solely within its powers under Provincial List 
and not relying on any power under Concurrent List—No repugnancy 
under section 107 of Government of India Act ; see Ordinance iy 


Res judicata, findings of a magistrate in an assault case if operates as, in any 
other dispute between the parties ; see Trespass Yes Se 

Residence—One of the purposes of the “occupation” but not the only 
purpose—W est Bengal Premises Rent Control Act section 11(1) (f); see 
Occupation Sas ene 

Retrospective operation of a statute—Not to be given to an existing right 
or obligation except with regard to procedure ; see Interpretation  .. 
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Revenue of the country, to safeguard, and to avoid possible evasion of tax— 
The purpose of section 123A of Indian Income Tax Act; see 
Reference eee ove 

Revocation, partial, of a succession certificate granted jointly to several 
donees, if can be made on the death of one grantee ; see Succession 








certificate eae s. 
, trespasser if has focus standi to file an application for, of 
probate ; see Will ase ose 


Right, landlord acquired a valuable, under section 12(3) Rent Control Act of 
1948—Pending action based on such right cannot be whittled down ; sse 
Rent Seg ee 
to bid at an auction-sale—Decree-holder entitled to bid—Provisions in 
Bengal Tenancy Act, Civil Procedure Code and Bengal Public Demands 





Recovery Act ; see Execution ee eae 
Rights for Bustee dwellers of Calcutta, charter of, Calcutta Thika Tenancy 
Act if, ; see Thika Tenancy ee eee 


privileges or liability or forfeiture under the repealed Act, legal 
proceedings or remedy in respect of, if affected by the repeal thereof ; 


see Interpretation sda saa 
Rule, exception—Special enactment as an exception to the general rule ; see 
Reference Sia ‘iva 


Security —Decree-holder asked to furnish security before withdrawing the 
deposit by judgment-debtor—Joint security with another person offered— 
Objection petition by judgment-debtor—Sheristadar's report about 
sufficiency of the security accepted without disposing of the objections in 
a proper or adequate manner—Order of acceptance of security not 
proper. 

Determination of the sufficiency or otherwise of security offered by the 
parties is a judicial act and such act has to be performed judicially. 
Mere acceptance of the report of a ministerial officer on the point without 
applying the judicial mind to the consideration of the various factors 
bearing on it cannot be said to be a proper or adequate performance of 
a judicial act. Ketaki Ranjan Banerjee v. Bipradas Mukherjee... 

deposit, if liable to attachment in execution of a decree ; see Appeal 

offered by parties—Determination of sufficiency or Otherwise, if a 








judicial act ; see Security eee eee 
Seteoff, if can be claimed by decree-holder auction-purchaser of his decretal 
dues against purchase money ; see Execution eee ‘ee 
Small Causes Court, decision of an issue in suit in, if operates as 
ves judicata in a title suit ; see Estoppel _ i sis 
Special case, stating a, for the opinion of the Court on a question of law 
by arbitrator—English and Indian law compared; see Arbitratiou uae 
enactment regarding managing agency—Section 13A of the Indian 
Income Tax Act ; see Reference ist a 


Speclfic performance of contract, decree for, for sale of specific shares, if can 
be passed—Specific Rellef Act, section 12 (c) illustration (iii); see 
Contract ove eee 
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Specific Retief Act, section 12/c) illustration (iii), section 15... eee 34. 
Stamp-duty, payment of, on transfer deed not an essential part of the 
contract—Disputes regarding the same if affect the completed agree- 

ment ; see Contract me oe 34 
Statute affecting pending proceedings—Strictsconstruction to be adopted ; 

see Rent W ee - 242 
——-——, application and administration of, to the ines of each case— 

. Function of Court ; see Thika tenancy sae eee 66 
— capable of both prospective and retrospective interpretation— 

Prospective interpretation to be given ; see Interpretation ... eee 324 
-—=-———, estoppel if can be invoked against the mandatory provisions pres- 

cribed by state ; see Award ie wwe - 232 

` Statutory tenant, if can sublet ; see Sublet A aes 81 


Sublet—West Bengal Premises Rent Control Act (XXXVIII of 1948), 
section II (1) (d) (i) and (ti) and section 11(2) construed—“ Lawfully 
subletting”, meaning of-—Subleiting during the pendency of a suit— 
Doctrine of lis pendens, if applicable—Section 52 of the Transfer of 
Property Act (IV of 1882)—Requirement of section 12, sub-section 3 of 

=. the Rent Act is imperative—‘Notwtthstanding anything contained in ` 

the Transfer of Property Act” in section 11 of the Rent Act, meaning of. 

Section 11 (1) (b) (i) or (ii) of the Rent Act does not make sub-letting 
illegal but is only a penal provision preventing the person who commits 
breach of such provision from claiming the protection and the benefits 
conferred under section 11 of the Act and disables such a tenant who has 
so sub-let in breach of section 11 (1) (b) ‘ti) from resisting a decree for 
possession by his landlord. 


An analysis of the different provisions in section 11 of the Rent Act shows 
that except the certain specific class of subletting mentioned in 
section 11 (2) of the Act which is made unlawful, the right to sublet 
either under the Common Law or under the Transfer of Property Act 
still remains lawful and is in no way affected or modified by the Act. 

A tenant under the Common Law or under the Transfer of Property Act 
whose interest is determined by the operation of a notice to quit cannot 
after the expiry of such notice sublet. But under the Rent Act notwith- 
standing such notice to quit and provided the tenant complies with 
the provisions of the Rent Act he has still an interest in the movable 
property out of which an estate could be curved out by subletting. In 
that sense a statutory tenant or a tenant whose tenancy is continued by 
the statute can sublet. ‘ 

The opening words “notwithstanding anything contained in the Transfer 
of Property Act” of section 11 of the Act do not mean that the right 
to sublet is gone, They only mean that such provisions of the Rent Act 
which are in conflict with the Transfer of Property Act must prevail $ 
against the Transfer of Property Act but otherwise the provisions of — 
the Transfer of Property Act which are not inconsistent with the Rent 
Act do remain in full force and are of full effect, 
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If a tenant sublets pending suit for possession against him such subletting ~ ¥ 
fendente lite cannot prevail against the decree for possession which- 
the landlord may subsequently obtain, The doctrine of lis pendens as 
embodied in section 52 of the Transfer of Property Act applies in such 
a case, 
It is not enough that a tenant should make attempts or best endeavours 
to pay or to deposit in accordance with the provisions of the Rent Act. 
The requirement of section 12'3) of the Act is imperative and must be ` - 
strictly complied with by- the tenant, if he wants to avoid a forfeiture 
under the Statute, He must in fact either pay or must deposit in accord- 


ance with the Act Monoranjan Bhattacharjee v. Satya Charan 
Law ` 81 


Subletting during the pendency of a suit—Doctrine of lis pendens, if applic- 
able ; SEE Sublet eee ane 81 


Substantial truth of imputations must be established to come under excep 
tions ; see Defamation ue s.. 57 


Succession certificate—Judian Succession Act (XXXIX of 1925), 
section 383(d)—Succession certificate granted to several persons jointly— 
Death of ane grantee—Certificate, if can be partially revoked or amended +” 
by deleting the name of ihe deceased person—When and where Court - 
can amend the certificate—Rule 21 of the Chapter XXXV of the Original 
Side Rules of this Court—Sections 370 to 390 of the Indian Succession 
Act 1925, scopes of—~—Whether the provision regarding probate or letters of 
administration can be applied ım the case of succession certificate in 
absence of any express provision in the Succession Act—Court fees payable 
on new grant of certificate. 

The Court granted succession certificate to several persons jointly. One of 
them died. The survivors prayed for amendment by deleting the name 
Of the deceased in the certificate so that they might act on it. Question _ 
arose whether the Court had any jurisdiction to partially revoke 
the certificate : 

Held, (i) Section 333 (d) of the Succession Act does not permit “partial 
revocation” of a certificate granted jointly to several donees, ` 


(ii) The words “becomes useless and inoperative’ in clause (d) of 
section 383 implied the discovery of something which if known at 
the cate of the grant would have been a good ground of refus- 
ing it. 

(iii) Donees of a succession certificate have no estate in them, They are. 
authorised only to collect the debt and to do nothing more. In case of 
a joint grant there cannot be any question of survivorship as in the case 

_ of executors or administrators. It follows therefore that on the death of 

“one of the grantees of a succession certificate, the other two cannot 
give proper discharge. .There must necessarily have to be.a fresh certi- - 

~ ficate on payment of fresh court-fees to empower the survivors to collect 

` the debts and give the discharge.. Inthe goods of Gagan Chandra .. 
Das Kayiraj Gia Ca . 196 
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Suit—Bengal Money Lenders Act (X B. C. of 1940), section 36 (1) 
proviso (ii)—“A suit to which this Act applies”, interpretation of— 
Section a sub-section (22)—Suit for recovery of money lent on mort- 
gage—Substantially a suit for money—Mortgage suit—After prelimi- 
nary decree final decree for sale passed—Morigaged properties sold under 
the final decree—Personal decree for balance of the decretal sunt, 
pending—Section 36(1) proviso (ii), if applicable. 

The predecessor-in-interest of respondents took loans on two mortgages, 
dated August 16, 1918. The mortgagees instituted on March 10, 1925 
a title suir to enforce the two mortgages, a preliminary decree for sale 
was passed on April 4, 1929 and the final decree for sale on September 13, 
1929. On March-10, 1930 the sales of the mortgaged properties were 
held in execution which were confirmed in 1932 and 1935 and the 
purchasers took delivery of possession by March 9, 1936 and on December 
13, 1937 a personal decree for the balance of the decretal dues was 
passed. In execution of this decree the personal proper.ies were sold on 
August 8, 1939 and delivery of possession taken on July 6, 1940 but this 
personal decrée had not been satisfied. The Act came into operation 
on September 1, 1940 and the respondents applied on December 9, 
1940, during pendency of execution of the personal decree, for re-open- 
ing the transaction and decree passed in the said title suit : 

Held, that the suit, though for the enforcement of mortgages, is substan- 
tially a suit for money and this aspect of it should be kept in mind in 
considering the question whether the decree is fully satisfied by the mere 
sale of the property and that the satisfaction of the decree under 
the Act has reference to the amount of money realised in execution of 
the decree. 

Just as the suit is One for money, so the decree passed in the suit is 
substantially a decree for money, though the preliminary decree for sale 
directs the sale of mortgaged properties in the event of non-payment of 
the decretal amount, 

In working out a claim by mortgagee the three decrees viz. the preliminary 
decree, the final decree and the personal decree for any balance, are not 
three different and distinct decrees but they are, for the purposes of 
the Act, connected and should be treated as a single money decree, 
As the personal decree was being executed the decree representing 
the mortgage debt is not fully paid or treated as paid and it arises out 
of “fa suit to which this Act applies’. Jadunath Roy v. Kshitish 
Chandra Acharjya Choudhury ase ese 116 

«= for ejectment cannot convert the defendant to a tenant who was neither 
a tenant under the old law nor considered as a tenant under the new 


law 4 see Rent t.e aes 24g 
——=- for ejectment, pending—Section 12 of the Rent Act of 1950 when 
applicable ; see Interpretation wee eee 324 


woe for possession against one—Another person is found in possession—The 
prayer for bringing that another person on record should be allowed pro- 
'  yided the relief against him is not barred by limitation ; see Amendment 208 


? 
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Suit for recovery of arrears of putni rent—Putni law silent—Provisions of 
Bengal -Tenancy Act applicable ; see Putni rent zés ie 
~——~ for recovery of money and declaration of charge—Extension of time 
applied for to pay decretal amount—Time for payment fixed in final 
decree—Extension, if can be granted ; see Decree 


——— for recovery of money: lent on m rtgage, if substantially a suit for 
money ; see Suit ae wee 


———, nature of, under Order XXI Rule 103 if altered substantially by inclu- 
sion of a relief for redemption of mortgage ; see Amendment 


=, pendency of—Subletting—Doctrine of lis pendens, if applicable ; see 
Sublet es ia 


=~- whether barred or not—Interpretation only of Order XXI Rule 100 of 
Civil Procedure Code does not decide—Limitation Act must also be 
applied ; see Dispossession see eos 


‘Suits pending—Section 11 of the} Ren: Act of 1948 is applicable ; see 
Interpretation 


Summons—Pardanashin lady—Appearance by a pleader—Code of Criminal 
Procedure (Act V of 1898), section 205—Respectable pardanashin lady 
summoned—Bengal Municipal Act (B.C. XV af 1932), sections 349, 
500—Subdivistonal Magistrate sentenced her to pay the maximum 


fine without allowing her to appear by pleader—Order, if can be 
challenged, 


Where a respectable pardanashin lady was summoned under sections 349, 
500 of the Bengal Municipal Act, was not allowed by the Subdivisional 


Magistrate to appear by a pleader and was convicted and sentenced to 


pay the maximum fine: 


He'd, that the Sub divisiona] Magi3tiate should have exercised his powers 
under section 205 of the Criminal Procedure Code and allowed her to 


appear by the pleader. Anila Bala Devi v. The Chairman, Kandi 
Municipality 


Survivorship, principle of, if applicable in cases of joint grantees of succes- 
sion certificate as in the case of joint executors Or administrators: see 
Succession certificate 


ace ese 
Tenancy, continuation of, must be shown to prove waiver of notice to 
quit ; see Possession l 


— not terminated—Execution of decree for arrears of rent, how 
made ; see Execution 


--— —, subordinate—Estoppel ; see Estoppel 





‘“Tenant’’ and landlort, definition of, under the Rent Act of 1950 are much 
narrower than those in the Old Act of 1948; see Rent 

í m ——” , if includes ex-tenant ; see Tenant = 
--, person declaring himself nota, if entitled torelief under Rent 

control Act, 1950; see Tenant eee cis 

-- taking a vacant land and building structure thereon, if becomes 
jpso facto a Thika tenant ; see Thika Tenancy sss 





155 


324 


nd 


347 


Tenant—IVest Bengat Premises Rent Control (Temporary Provisions) Act 


ty 





(XVII of 1950), Section 18, construction of —-“Tenant’’, if includes 
“ex-tenant’’—Section 2 (11) of the Rent Act, 1950-—“*Rent’’, if includes 
“mesne prafits’’—Coustruction of a statute—Sections 12(1), (a), (3) of 
the Rent Act, 1948 disctssed—A tenant whose tenancy has been ipso 
facto determined under the section 12 (3) of 1948 Act, whether comes 
under the definition of ‘tenant’ under 1950 Act. 

In an application by the defendant uuder section 18(1) of the West Bengal 
Premises Rent Control (Temporary Provisions) Act 1950, for an order 
that the decree for possession passed in the suit be vacated and for leave 
to pay in arrears Of rent Within the time to be fixed by the court and 
for other reliefs, The deeree for possession was passed by Mr. Justice 
Sirkar on the ground of ifso facto determination of tenancy for non- 
payment of rent for three consecutive months under section 12 (3) of 
W. B, Rent Control Act, 1948. 

Question arose whether the word ‘‘tenant” in section 18 of the present 
Act includes a person whose tenancy has been ¿so facto determined 
under the 1948 Act. 

Heid—(i) An Act must receive neither a strict nor a beneficia] construction. 
It must receive a reasonable construction and the approach of the Court 
must be to give a construction which will produce a workable system. 


(ii) Section 18 of the West Bengal Premises Rent Act, 1950 intended to 
give relief to persons who are ex-tenants. 

(iii) A person whose tenancy has been ifso facto determined by non-pay- 
ment of rent under the provisions of 1948 Act is an ex-tenant, and 
therefore comes under the defination of tenants under the new Act 
of 1950. 

(iv) A decree for ejectment passed because of the default in payment of 
rent for three consecutive months under the 1948 Act can however be 
strictly described as a decree passed on the ground of default in pay- 
ment of arrears of rent. Sm. Naada Rani Dassi v. Satyanarayan 
Harit ahs is 

— West Bengal Premises Rent Control (Temporary Provisions) Act 
1950, (XVII of 1950), section 18 (1)—Consent order or decree if comes 
under **Decree’’ in section 18 (1)—“Decree” in section 18 (1), inter- 
pretation of—Suit for ejectment—Defendant dentes that he ts a 
tenant—Original Side Rules of High Court at Calcutta Chapter” ALITA, 
application wnder—Consent order followed, on default, by a decree 
without prejudice to contention of parties—Such decree,if can be 
vacated under section 18 (1) of Rent Act 1950—A person declaring 
himself not a tenant, if entitled to relief under RentAct 1950. 

A consent order followed, on default, by a decree, without prejudice to the 
contentions of the parties, was made in an application under 
Chapter XIIIA of Original Side Rules ina suit for ejectment wherein 
the defendant stated inter alia in his written statement that he was 


not a tenant. The defendant filed an application under section 18{1) of © 


the Rent Act ‘1950 for vacating the consent decree : 
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Paas, 
Tenant—(Contd.) : ` 
Held that on proper construction of the word “decree” in secticn 18 (1) of 
ane Rent Act, 1950, it appe rs that pcwer to vacate the decree for 
ejectment given to the court by that section is Only given in respect of 
a decree which the court after consideration of the circumstances and 
in the exercise of its judicial function has made in invititum as regards 

the tenant. 

In making a consent decree the court expresses no Opinion on the merits 
of the controversies between the parties and does not act in invititum 
but merely puts the agreement on the record of the curt. 

Before section 18(1) of the Rent Act of 1950 can be applied it must be 
shown that the decree that is intended tobe vacated isa decree for 
the recovery of possession “made on the ground on default in payment 
of arrears Of rent under the Rent Act 1948” and the application for 
vacating the decree must be made by the tenant. 

Section 18(1) of the Rent Act 1950 does not apply to a consent decree in a 
suit where one side pleads tenancy and the other side denies such 
tenancy and says that he has never been a tenant atall and where this 
particular controversy is left undecided by the agreement of parties 
embodied in such a consent decree. 

Quaere : Can'a person be entitled to claim relief under the Rent Act of 
1950 when he himself says that he has never been a tenant aad can he 
be given on that plea the relief of vacating a decree for possession with 
a view to enable him to support his case that he has never been a tenant 
and is completely outside the operation of the Rent Act of 1950? 
Harrison Road Properties v. Ramdhondas Jhajharia sae 371 





—whose tenancy has been tfso facto determined under the Rent Control 
Act 1948, if a “tenant” under Rent Control Act of 1950; see Tenant .. 285 


Thica tenancy—Calcutta Thica Tenancy Act (West Bengal Act II of 1949) 
— Proofs necessary for a defence under the Act—Object of the Act cons- 
trueda—Duty of the Court to interpret and construe what the statute 
lays down. f 


The tenant in this case took a lease of a vacant plot of land and built a 
structure thereon, By an amendment of the written statement defence 
under the Calcutta Thica Tenancy Act was taken. Question arose 
regarding the construction and application of the Calcutta Thica 
Tenancy Act in this particular case. The suit was one for possession 
of the said vacant plot of land: 

Held (i) The Calcutta Thica Tenancy Act is nota charter of rights for 
the Bustee dwellers of Calcutta. 

(ii) Where a tenant takes a vacant land and then builds structure thereon 
he does not ifso facto become a Thica tenant under the Calcutta Thica 
Tenancy Act. < 

(iii) The Thica tenant under the Act must prove (a) a ‘system’ which is 
either the commonly known or a similar system and (b) that he ‘holds’ 


under that system, 
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Thica tenancy—(Contd.) : 

(iv) The Courts are not concerned with the principle or policy of legis 
lation but have the supreme responsible task of applying and adminis- 
tering the Statute to the facts of each particular case that comes before 
the Courts and in so applying and administering the Statute the Courts 
have to interpret and to construe what the Statute lays down. Shalkh 
Mohammed Mateen v. Baijnath Bajoria s ae 66 

Title of a chapter in a Code is not a determining factor regarding the inter- 
pretation of the provisions of a section in it though it throws consi- 
derable light on it ; se¢/Nuisance i 276 
Transfer—Deed, payment of stamp duty on, not an essential part of the 
contract—=Disputes regarding the same if affect the completed agree- 

















ment; see contract see ove 34 

of suit—Securing confidence of litigant if the only criterion for 
transfer of suit ; see Letters Patent Jad ace 22 

of suits, principle governing, from Mofussil Court to tha High 

Court ; see Letters Patent : ‘vi sii 22 
Transfer of Property Act, applicability of ses Sug 81 
ees , section 113 Gus se 239 
Transferability of document of title ; see Arbitration wes sae 136 


Trospass—Criminal Trespass—Mischief—Indian Penal Code (Act XLV of 
1860), section 426, 447—Finding of a Criminial Court, if can operate as 
res judicata ix a subsequent criminal case between the parties—Know- 
ledge gained by local inspection by a Judge or Magistrate when not 
referred to by witnesses, if evidence—Entry by one joint tenant, if 

- 7 trespass against another joint tenant—Removal by one joint tenant of 
fencing illegally set up by another joint tenant, tf amounts to mischief 
—Record of Rights—Entry of name of another person—The complainant 
allowed the entry to remain unchallenged for 10 years—Record of 
Rights is a strong evidence against exclusive possession of the complai- 
nant and cannot be summarily rejected by Magistrate. 

The findings of a Civil Court may operate as res judicata between the 
parties. But the findings of a Magistrate in an assault case far from 
operating as res judicata between the parties are not relevant even in 
any other dispute between the parties. Such findings are wholly 
inadmissible. 

A Judge or a Magistrate may view a locali.y to enable him to appreciate 
the evidence, But what he sees is not evidence in the case and he is not 
entitled to make any deduction whatsoever from what he himself sees 
and which was not referred to by any other witness., 

It is not trespass by one joint tenant to enter upon property held jointly 
and if one joint tenant had no right to erect a fencing for his exclusive 
possession the removal thereof by another joint tenant does not amount 
to mischief. 

The Record of Rights is a very important piece of evidence and cannot be 
dismissed by the Magistrate ina summary way in a case for establish- 
ment of exclusive possession of a joint tenant who allowed the entry of 


truy 


= 
~ 


is o a pura 
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Trespass ~ (Conid.) : 
the name of another joint tenant regarding the same plot to remain 
unchallenged for ten years and it is a strong evidence against the said 





joint tenant. Kunja Lal Chakravarty v. The King ... de 
~ , definition of ; see Criminal Trespass sa ove 
—~— ——, entry by one joint tenant if, against another joint tenant see 
Trespass ‘ ss one 


Trespasser, if has interest in law in the estate of the deceased ; see Will ... 
» if has locus stand to file an application for revocation of 
probate ; see Will eee bis 
~~ — refusing to leave premises when called upon by owner, if 
amounts to intimidation, insult or annoyance to the owner and to 








criminal trespass ; see Criminal Trespass pss ose 
Tribunal, improvement, if deemed to be Judge under Land Acquisition Act ; 
see Land Acquisition us = 
Ultra Vires—Bihar Maintenance of Public Order Act, section 1 (3); see 
Ordinance ie any 


Validity, onus on the person impeaching the, of transaction by executor to 
prove that the alienee had notice of the facts ; see Administration se 
Valuation, addition to or deduction from, of contiguous plots when taken 




















recourse to; see Land Acquisition deg ia 
—, factors governing, of big plots under acquisition in connection 
with value of small plots contiguous to it ; see Land Acquisition ae 
Vegetable Oil Cakes Control (Forward Contract Prohibition) Order 
1944 ase oe 
Waiver or acquiescence, if -can confer jurisdiction where there was none— 
Mere irregularity, if can be waived ; see Award ie see 
of notice to quitContinuation of tenancy must be proved}; see 
Possession si re 
-———— of notice to quit—Proofs necessary to establish waiver; see 
Possession i ne eee 
Sm of hötiče to quit—Section a1 of the Rent Control Act 1948, if deals 
with waiver ; see Possession ves aas 
West Bengal Premises Rent Control Act section 11 (1) (b) (i), (ii), 11 
(2) ; ses Sublet sé Sie 
West Bengal Premises Rent Control (Temporary Provisions) Act, 
1950, sections 2 (11), 18 vee ase 
= Se ee eee 3 
section 11 (1) (£) or aes 


de D O O 
po a a aS 3 





sections 2 (1 1); 18 (5) ote eee 


haine peg nl as a nt RS a sa 1948, section If (1) (È) eee 








(mated areata aan nara, eer” a * ee ee ee Se ee ——— m, 
sections 12) 14) 17 (3) 18 (5) sha a 

t m t a ED pa e a y a D el anala P 

1950, sectioh 18 (1) s ves 


Will and éodicil—-No restriction on the power of the executrix who is also 
a legatee—Executrix entitled to. alienate any property for better 


upigiptration : see Admipistration a one 
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Will—Revocation of Probate—Trespasser, if has interest in law in the estate 
of the deceased—Such trespasser, if has locus standi to file an applica- 
tion for revocation of probate— Manu, chapter II, sloka 187—Acharyya 
an heir—Jimutbahana’s commentary on Manu and Jagnavalkya—Line 
of succession from Acharyya—Srikrishna’s interpretation, if to be 
preferred to the translations of Jones and Colebrooke—MVanu, chapter II, 
slokas 140, 148, 170, 171—Who is Acharyya—Ground on which law 
enacted disappears, law if also disappears—Function of legislature—Use 
of the word Acharyyain other senses—The present day Acharyya who 
gives upanayan only, if an heir—Dikshaguru, if an Acharyya and 
an heir. 

A trespasser has no interest in law in the estate of the deceased. If he may 
be said to have a “possessing interest’ it has to be remembered that the 
possession bei g without title, this interest is against law. He has 
therefore no locus standi to file an application for revocation of probate. 

It is Manu who describes an Acharyya as an heirani Jimutbahana com 
bines M:nu’s dictum and Jagnavalkya’s dictum and statesas the law 
that on failure of Sapindas, Sakulyas and Samanodakas an Acharyya 
inherits ; on failure of Acharyya a sisya inherits and on failu-e of sisya 
a Brahmachari inherits, 

Srikrishna’s interpretation of the word ‘‘Acharyya” is to be preferred to 
the translation of the word by Sir William Jones and Mr. Colebrooke. 
A study of the slokas 140, 148, 170, 171 of the second chapter of Manu 
(which deals with Brahmacharyaasram) brings before the mind’s eyea 
clear picture of the ‘‘Acharyya” as Manu saw him. The Acharyya 
invests the young Hindu with sacred thread in Upanayan ceremoney, 
aptly described as second birth of Hindus, takes charge of him in his 
household, teaches him Vedas and other matters and initiates him in 

Brahmacharyaasram. ` 

The theory that an Acharyya would be an heir wasan integral part of 
the system of education under which the student used to liye in the 
house of the teacher and asthis system has disappeared the law that 
Acharyya would be an heir should no longer be considered good law 
is not sustainable ; because when the ground on which a law is enacted 
ceases to exist the law does not disappear and it is for the legislature to 
repeal the same. 

The use of the word Acharyya in other senses were not unknown in 
ancient India and are common in modern India as in Mahabharat both 
Kripa and Drona are called Acharyyas of the Kauravas aud Pandavas. 

On a study of Manu and his commentators it is clear that Acharyya in 
sloka 187 chapter II means the person who gives Upanayan and nobody 
èlse. 

The rule that an Acharyya of a Hindu governed by the Dayabhag system 
will inherit on the failure of the blood relations who are heirs is not 
obsolete in present day India ; in these days the persðn who gives the 
Upanayan will inheritas Acharyya anda Dikshaguru not bein z the 
person who gives Upanayan or any other preceptor, whether spirital or 
not, will not inherit, Sadananda Pyne v. Harinam Sha see 390 
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| INDIAN REPUBLIC. 


We hail with solemn gratification and great fulness of heart to 
the Almighty the inauguration ofthe Republic of our dear great 
country. On this day we cannot but remember with infinite regret, 
but at the same time with great gratitude, the innumerable 
martyrs who have laid down their lives in the cause of freedom 
for our motherland. The numerous living workers, heroes and 
heroines in the country’s struggle deserve no less our esteem and 
gratitude for all that they have done. Lastly, Mahatma Gandhi, 
the Father of the Nation, who, through thick and thin, led us the 
way to our emancipation - during the last four decades, will ever 
be cherished in our grateful memory throughout the coming ages. 
Simultaneously let us conjure up the memory of another immortal 
son of India, Netaji Subhas, who through his dynamic personality 
and singular achievements abroad has hastened the day of our 
redemption, 


We cannot also forget our debt to the constitution makers who 
have rendered a signal service to the country by bringing upon 
their task of drawing up the framework of our future Government 
their rare patience, skill, knowledge and Judgment i in ee long- 
‘drawn deliberations. 


An achievement unheard of since the days of Asoka the Great 
‘introduces really a new and fresh era in the life of this 
ancient great Nation. ‘The old order giving place to new suddenly 
changing all the old psychology consequent upona subdued and 
suppressed regime has imperceptibly passed away. Changes too - 
momentous yet to be fully felt and realised are slowly and gradually 
- coming in. 

In the secular form`of Government that has been esta- 
“plished, there will be no distinction of creed, caste or colour : ; 
there temains also no distinction between the sexes in the matter of 
opportunities for life’s advancement, 
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The future Legislatures are intended to be one by the people, 
for the people, and with the people, returned on universal adult 
franchise. Likewise the Executive on whom is cast the great 
responsibility for the carrying on of the day to day administra- 
tion of the country will be henceforth entirely manned by the 
children of the soil Similarly our Judiciary will be filled in with 
Gur own men who will have to discharge duties and obligations 
‚with varied and various complications affecting millions. Also 
the Army i in their different wings will have to be carried on by our 
own loyal, intrepid and responsible men and officers. And our 
manifold Services will now be administered by our own people with 
a high sense of duty and integrity. 


In the consummation of such a great and glorious event and 
with such happy auguries, we would fain believe each and every 
one of us will join unstintedly in ushering in ee of greata; 
and glory to our Motherland. . 


On this auspicious day let us take the vow to eternally love our 
country and to make her great. Jai Hind. ` 


REVIEWS. 


Labour Code, Volume I containing the Bombay Industrial 
Relations Act, 1947 has been edited by Messrs. Bhatt and Vyas 
and Volume II containing the Payment of Wages Act, 1936, and 
Minimum Wages Act, 1948, has been edited by Mr. G. P. Vyas ; 
both published by Chandrakant Chimanlal Vora, Law Publisher of 
Ahmedabad: Prices Rs. 14 and Rs. 12/8 respectively. 


These are the first two volumes of an ambitious scheme of 
publication on Labour Legislation under the name of Labour Code. 
The first volume is under the joint authorship of Messrs. Bhatt and 
Vyas and the second volume has been edited by Mr. G. P. Vyas. 
Our country is making a bid for-industrial progress but such -pro- 
gress, palpably is being considerably impeded by labour troubles 
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which ‘frequently crop up in consequence of disputes between 
employers and employees and develop in forms of strikes and 
locks,out, paralysing the industries to the immense loss of every 
body concerned not excluding the general public at large. To 
combat the growing menace of labour disputes, both the Central 
and Provincial Legislatures have enacted a number of Statutes, 
and in fitness of things, those statutes should be popularised and 
well understood and worked as experimantal measures. The 
` above Labour Code is undoubtedly a laudable enterprise on the 
pat of Mr. C. C. Vora, the publisher, who has taken upon 
himself the task of popularising the labour legislation of the 
country with the help of the learned lawyers who seem to have 
specialised in the subject. The first volume of the work has been 
ble-sed with a foreword from the pen of the Hon’ble Mr, Justice 
G. S. Rajadhyaksha of the Bombay High Court, who having had 
the opportunity of working as a Member of the Industrial Court 
of Bombay is well conversant with the law relating to labour and 
‘can speak with autkority’on the scope and the effect of working of 
the relevant statutes. The learned authors have taken immense 
pains to render the publication quite useful and serviceable and 
have to be heartily congratulated on that account. The first 
volume cf the work contains the text of the Bombay Industrial 
‘Relations Act, 1947, with detailed notes under each section and 
the second volume contains the Payment of Wages Act (IV of 
1936) and the Minimum Wages Act (XI of 1948) with annotations 
on the same line as in the other volume. In the preparation of 
the notes and the commentaries, the learned authors have evinced 
great erudition and full appreciation of the subject, and whenever 
possible they have supported their enunciation of the law by cita- 
tion of rulings in adjudged cases, It would seem that in con- 
struing the statutory provisions the learned authors have shown a 
leaning towards the cause of labour, but it may be pointed out 
that the labour legislations have been enacted with an extra degree 
of generosity towards labour and further dose of leniency and 
inclination towards labour would mean complete strangulation of 
the industrialists, and this cannot but ultimately recoil on labour 
itself by narrowing down the scope of its occupation. Any how, 
the learned authors have fairly acquitted themselves in fulfilment 
of the task they have set their heart to and the fruits of their 
labour will serve to stabilise the relations between the employers 
and the employees by imbuing either of them with the required 
degree of education in that behalf, 
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- Criminal Conspiracy, by V. B. Raju, District and Sessions 
Judge, Surat, published by Chandrakant. Chimanlal Vora, Law 
Publisher, Ahmedabad, 1949 : Price Rs. 4. I 


This is the third contribution by the learned author to his 
Criminal Law Series. We had occasion to review his law of 
Private Defence in the pages of this journal and to express our 
felicitations over -the same. The present publication on the 
subject of Criminal Conspiracy has not only maintained the usual 
standard of quality to be found in his previous writings, but bas 
rather proceeded a step further towards greater perfection, Qués- 
tions of conspiracy have made many a criminal trial of this 
country historic ones and this has been the case even before 
section 121A was embodied in the Penal Code ; so the subject 
deserves a special treatment and the learned author wtth his vast 
experience of sessions trials has been quite at ease to give it 
a deal sufficiently commensurate with its importance. The whole 
law of conspiracy has been very carefully analysed and considered 
‘under very appropriate headings. The application of the law of 
conspiracy even in relation to trade disputes and various tortious 
and quasi-illegal or immoral acts has not escaped the attention 
of the learned author. His comments regarding conspiracies 
involved in boycotts, strikes, or picketting, or in the matter of 
hissing down plays in theatres or in the trick of knock-out absten- 
tion from bidding with a view to bringing down prices in auction 
will be perused by his readers with great attention and relish. 
Whenever possible he has supported his views by references to 
judicial precedents both recent and old. The book has been 
nicely printed and moderately «priced. 


The Calcutta Law Journal. 
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REVIEWS. 


Law of Easements by B.K. Amin, Barrister-at-law, and 
C. G. Shastri, Advocate ; published by Chandrakant Chimanlal 
Vora, Law Publisher, Ahmedabad, 1948 ;~Price Rs. 16. 

The present publication isan elaborate commentary on the 
Indian Easements Act, which was enacted in 1882,—the year of 
legislation for a number of important statutes such as the Civil 
Procedure Code, the Transfer of Property Act, the Indian Trusts 
Act, the Presidency Small Cause Courts Act, the Indian Com- 
panies Act and so on. With respect to this present publication, it 
may be said at once without any hesitation or fear of contradic- 
tion that it is really an admirable production from various points 
of view and has been accepted as such by the legal public. Its 
first edition was exhausted within a short period of its appearance 
in the market. Whether in the matter of lucidity ‘of exposition or 
in that of precision or accuracy of expression or of clarity of 
ideas and conception, there is hardly any room for a greater 
expectation. The subject matter has been scientifically classified 
and well arranged and the case-law has been properly marshalled. 
The law of easement is an outgrowth of the English Common 
Law with an admixture of the indigenous Hindu and Muslim 
laws and was formally first imbedded by legislation in the Indian 
soil in the Madras Presidency and the Central Provinces with 
Coorg. By stibsequent legislations it was allowed to penetrate 
in the other provinces excepting Bengal, Bihar anda large part 
of Orissa, Delhi and Eastern Punjab. The manner, in which the 
learned authors have dealt with the question of local extent will 
be an illustration in point of the masterful treatment accorded 
to the publication. In the scheme of the Act itself licenses have 
been given a place and the learned author has made a compara- 
tive study of both easements and licences and in doing so, he 
had to advert to other allied topics such as rights between co- 
Owners, rights of fisheries, irrigation, ferries and soon. In fact, 


t 
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they have left no stone unturned, to make the work universally 
serviceable. They have also laid the entire case-law on the subject 
under contribution to elucidate the expositions of the statutory 
provisions of the Act or to indicate the development of the law in 
those parts of the country where the Act is not directly in force 
but applies only as matters of equity and justice. The learned 
authors had a difficult task before them to perform in consequence 


“of the varied application of the Act and of its material difference 


in respect of certain matters from the English law snd the custo- 
mary laws of our land, but they have acquitted themselves very well 
in steering clear of this natural conflict of legal ideas. The book 
has been given a decent get-up but its price seems to be a bit high, 
but haying regard to its. intrinsic worth, we hope no one will grudge 
the same. 

The Factories Act, 1948, by Prabhudas Balubhai ‘Patwari 
and published by the author for Indian Legal Publications, 
Ahmedabad. 

This is a piece of social legislation brought into exisrence from 
various considerations and as a result of varied efforts of diffetent 
groups of people with a diversity of interests among whom the 
British Mill owners working under the dread of cheap Indian 
competition played no mean part. The importance of the subject 
is now widely appreciated by the Factory owners and the Factory 
workers and by the general public in their day-to-day life. So a 
handbook as a guide on the Factory laws and rules is almost a 
desideratum and the learned author has rendered a distinct service 
to all concerned by responding to the needs of the time. The 
publication gives the text of the Factories Act, with explanatory 
notes and comments in the light of judicial precedents. The 
readers will find in it all necessary informations which a person 
interested in Factory works might desire to be equipped with. 
In a very valuable Introduction to the book, the learned author 
has given a sufficient history of factory legislation, the scope of 
the Act, and a summary of its main provisions with all the minutest 
details of factory rules ensuring safety, health and prosperity of 
the factory workers themselves and providing measures of protec- 
tion for the neighbouring members of the public. The publication 
will prove an indispensable guide and a constant reference book 
for the factory owners and factory workers as also for the people 
entrusted with the administration of factory laws. 


SS 
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NOTES OF CASES. 
Waman Vish wanath Bapat v. Yeshwant a/ias Balu 
Tukaram Khaladkar. 


Lnstalment decree—Relief against consequences of default when to be 
granted, 


A decree ina suit by Waman creditor against Yeshwant the 
debtor, was passed on an award which provided ster alia that 
the whole amount was to be paid by Yeshwant on his failure to pay 
two instalments on respective due dates. As he failed to pay 
the same, the decree was executed but before the date of sale 
Yeshwant made an application that the defaulted instalments be 
accepted and that he may not be penalised to pay the whole 
amount. The lower Court granted the prayer. On appeal : 


Held [per Chagla A, C. J., Bavdekar and Gajendragadkar, JJ.) ` 


—that the obligation undertaken by the judgment-debtor to pay 
the full decretal amount at once on his failure to pay instalments 
on their respective due dates was the result of a concession con- 
ferred upon by the decree-holder and was not in the nature of 


a penalty and that the judgment-debtor could not get any 
relief. 


Narayan v. Rajimal (t) and Narsinha Gopal v. Balwant 
Madhav (2) overruled. 


gs. G 


(1) (1925) 27 Bom. L. R. 1453. 
(2) (1921) I, L. R. 46 Bom. 463. 


Dhanraj Mills Ltd. v. N. P. Boobna. 


Jurisdiciion—Suit for damages for breach of contratt—Code of Civi 
Procedure (Act V of 1908), section 20(¢). 


A contract entered into at Patna by the authorised agent of 
the plaintiff respondent with the defendant appellant the owner of 
thé Mills was renounced at Bombay by a letter which was received 
at Patna and a suit for damages for breach of contract was*brought 
in a Court at Patna. 

Held [Zer Shearer and Reuben, J7.\—that the Court at Patna 
had jurisdiction to try the suit. 


S. Cı 
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1947. 
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LLR, [1948] 
Bom. 654 F, B. 
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Pat. 723. 


oH 


1949. 
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In re S. M. Nathaniel (accused). 

Code of Criminal Procedure (Act V of 1898), section arr A (as 
inserted by Act XX VI of 1943), if ultrà vires of Central Legis- 
lature—Appeals under the section, if maintainable. 

A preliminary objection was taken that the appeals filed under 
section 411 A of the Code were not maintainable because the 
Criminal Procedure Amendment Act (XXVI of 1943) was invalid 
as being wzltra vires of the Central Legislature which has 
enacted it : 

Held [per P. V. Rajamanna, C. J, Horwill and Rajago- 
pailan, JJ.\—Act XXVI of 1943 is a valid enactment of the Central 
Legislature and the appeals filed under section 411A of the Code of 
Criminal Precedure are maintainable. i 
S. C. 





Re: Howlett (Deceased) Howlett v. Howlett. 
[Chancery Division (Danckwerts, J.) ] 
Limitation—Trustee in occupation of the trust property—A counta- 

bility of the trustee— When acquiescence by the beneficiary ts a 

defence—Limitation Act, 1939 (C. 21) section t9(1)(6). 

The mother died intestate leaving a property and the husband 
and a son as heir and legal representatives. The father remarried 
4 years after the death of his wife. The son continued to reside 
with the father until about eight months after the remarriage, then 
went to live with a sister. This suit was brought by the son 
4 years after the death of the father against the father’s estate in 
respect of the rents and profits realised or ought to have been 
realised and also compensation for non-repair. The defence of 
acquiescence and limitation amongst other defences were taken. 

Held—(i) To found a defence of acquiescence the party con- 
cerned against whom the plea is raised must not only know the facts 
but also the consequence. i 

(ii) A trustee who remains in occupation of trust property for 
his own purpose cannot be heard to say that he has not received 
any rents or profits in respect of the property. Having received, 
therefore, in theory rents and profits, because he is chargable with 
occupation rent, he cannot discharge himself unless he can 
show that he has paid money away and, therefore, either discharge 
himself by proper payments, or, indeed, perhaps escape under the 
Limitation Act, 1939, having made improper payments. 

S, Ke R. C. 
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REVIEW, 


THE BANKING COMPANIES ACT- By K. VENKOTA 
Row, M. L. PUBLISHED BY CHANDRAKANT 
CHIMANLAL VORA, AÐ MEDABAD, 


This is a fairiy useful book on a very important piece of legis- 
lation affecting a large section of the Public. 


The commentaries and the authorities referred to will be 


helpful in the proper appreciation of the provisions of the 
Act. 


Wot the least useful part of the book are the various appen- 
dices which will assist the reader in his study of the different 
sections of the new Act. . 


We assume that the short time that elapsed between the passing 
of the Act and the publication of the book prevented the learned 
author from incorporating all the important case law on the subject. 
A supplement containing commentaries on the Banking Companies 
Ordinance and incorporating further judicial decisions will add 
to the value of the Book. 


Ton 


1949. 
949 


[1949] 2 All. 
E, R. 662. 
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Notes of Cases. 


E, P, Nelson & Co. v. Rolfe. 
[ Court of Appeal (Buckmill, Cohen and Asquith, L. JJ.) ] 
27th July, 1949. 


| Commission, when payable—Estate agent introducing ready and 


willing purchaser—Owner sold the property to a third person— 
Agent entitled to commission on introduction of a buyer. 


~The defendant agreed (in writing) to pay commission to a firm 
of estate agent when they will introduce to her a person ready 
and willing to purchase the property for £25co. The defendant 
sold the property for £2700 ae ai of introduction of a purchaser 
by the plaintiff rm, 


Held—The plaintiff is entitled to commission on $2500. 
SERGO 


R. v. Thomas. 


[Court of Criminal Appeal (Humphreys, Hilbery & 
Croom-Johnson, JJ.)] 


goth August, 1940. 


Flea of autrefois convictt—Previous conviction of felonious wounding 
with intent to murder—Victim died subsequentiy—Charge of 
murder against the accused. 


The appellant was convicted of having felonious wounding his 
wife with intent to murder and !was sentenced to 7 years penal 
servitude, At that time his wife was in Hospital. She died as a 
result of those wounds. Thereafter the appellant was indicted 
for the murder of wife. The appellant took the plea of autrefois 
conyict. 

fleld, that at the time of conviction for felonious wounding 
there was no offence of murder which only arose when the victim 
died. The Jury has no power to find the verdict of wounding with 
intent to murder on the charge for murder, 


C & KR. C 
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Paris v. Stemney Borough Council. 


{Court of Appeal (Lord Goddard, C. J., Asquith, L. J. 
and Vaisey, J.)] , < 


27ih October, 1949. 
Liability of the master for injury to the servant. 


A workman who had only one eye and injured the eye and 
became totally blind while working in the garage of the employer. 
It is said that there was a breach of duty on the part of the 
employers because they did not supply goggles. 


field, that the fact that the consequence of an accident to an 
eye would be more serious to the servant than to a man with 
normal sight did not impose a greater duty on the defendant than 
the duty owed by them to other employees, 
S. K. R. G 


-mrt oe ee 


Stone v. Bolton. 


— 


[Court of Appeal (Somervell, Singleton and Jenkins, L. JJ.]. 
and November, 1940. 


Negligente—Cricket ball hit out from the ground to the highway— 
Nutsance—AInjury to the plaintiff on the highway. 


The plaintiff was hit while standing on the highway by a cricket 
ball hit out from the playing ground. The plaintiff claimed 
damages from the defendants as occupiers of the ground in 
nuisance and alternatively negligence. 


Held—(i) That playing of cricket on the ground was not a 
public nuisance by reason of the fact that occasionally a ball was 
hit into the highway. 


(ii) That the defendants failed to exercise the care which the 
circumstances démanded and they are responsible in da mages for 
negligence. ` 


SKROG, 


1I% 
1949. 
Nenad 
[1949] 2 All. 
E. R. 843. 
1949. 
oe fd 
[1949] 2 All. 
E. R. 851. 
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[1949] 2 All. 
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Philco Racio & Television Corporation of Great 
Britain Ltd. v. J. Spurling Ltd, 


[Court of Appeal (Tucker, Singleton and Jenkins, L. JJ.)]. 
; Sth November, 1949. 


A negligent carrier—Delivery of inflammable materials without 


warning—Explosion due to act of third parties—Novus, actus, 
interveniens— Defendants liable. 


The defendants by mistake deliver certain inflammable materials 
to the premises of the plaintiff. The goods had no indication that 
they are of dangerous character. A typist in the plaintiffs’ office 
approached the goods with a lighted cigarette and explosion 
occurred causing serious damage, The defendants admitted their 
negligence but pleaded that the typist was deliberate in applying 
a lighted cigarette to the goods and the chain of causation was 
broken by her conscious act. 

Field, that it was the duty of the defendant not to deliver the 
dangerous inflammable materials without warning in such circum- 
stances that damage might result from some mischievous or foolish 
act of some persons on the plaintiffs premises and that those 
foolish or mischievous acts might be accidental or that might be 
intentional. 


S. K, R C. 


Lake v. Bushby. 


[King’s Bench Division (Pritchard, J.)]. 
: gth November, 1949. 


Negligence of the solicitor—Non disclosure of defect in the butlding— 
Solicitor acted for both purc haser and vendor—FPurchaser entitled 
to damage. 


In this case it was Ze/d that there was a duty on the part of 
the solicitor to communicate an information not only to the vendor 
but also to the purchaser who also engaged him, and by not doing 
so the solicitor failed in his duty which he owed to the purchaser 
and thereby became liable to pay damages to the plaintiff. 


S. EK. R. C. 
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NOTES OF CASES. 


Grey v. Southouse. 
[King’s Bench Division (Devlin, J.)] 
Ith November, 1949. 


Recovery of a sum paid as premium—Prospective sub-tenant—Sub- {1949] 2 All. 
letting illegal under the Rent Act—Realisation of premium— 
Consideration failed, 


A prospective sub-tenant paid a sum as premium to the tenant 
but it appeared that the tenant being a statutory tenant was unable 
to grant sub-tenancy. The sub-tenant brought this action to 
recover the premium as money pa for consideration that had 
wholly failed. 


Held, that this is not a claim made under the Rent Act which 
is not pleaded in support of it. The only question is whether it 
is contrary to public policy and it was held that public policy puts 
no impediment i in any way to the plaintiff to recover the sum paid 
as premium, where there is total failure of consideration, 


S. K. R. C. 





Moodie v. W. & J. Shepherd (Book-binders) Ltd. 


{ House of Lords (Lord Porter, Lord Normand, Lord Morton 
of Henryton, Lord MacDermott & Lord Reid.)] 


Ist December, 1949. 


Private Company—Transmission of share—Provision in the article [1949] a All, 
of the company regarding transfer of shares— Discretion of the E. R, 1044. 
directors to refuse any transfer of share—Application for rectifica- a 
tion of register of members of the company by the executors of a 
deceased share holder. 


147 


~ 
[1950] x All. 
E, R. 51. 


an i 
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The deceased was a director and the Chairman of the private 
company, his sons being other directors. The deceased conveyed 
to his executors as trustee which included shares of the private 
company. The executors applied to the company to register 
their names as members in placé of the deceased but the direc- 
tors failed to agree. Subsequently an application was made by 
the executors for rectification of the register of member of the 
company. 9 

Held that the directors could exercise their right to refuse 
registration as provided in the articles of the company only by 
a resolution to that effect. Failure to do so has entitled the execu- 
tors to be registered as members of the company. 


S. K R C. 





K. C. Sethia (1944), Ltd. v. Pratabmull Rameshwar. 


[Court of Appeal (Tucker, Singleton & Jenkins L, JJ.)]. 
Oth December, 1949. 


Implied terms in a contract—Business fitaty—Export licence neces- 
sary— Knowledge of both the parties. 


The appellant sold certain quantities of jute to the respondent 
to be shipped from India to Italy. Atthe date of the contract 
there was, to the knowledge of both the parties, a control which 
were enforced regarding the export of jute but the contracts were 
not expressly stated to be “subject to quota”. The buyer claimed 
damages for the breach of contract. In defence the sellers 
pleaded an implied term “subject to quota” to give business 
efficacy to the contract. 


It was Aeld that a term would only be implied ina contract 
whereit was clear that the parties to the contract intended the 
terms to operate. Although the quota system was known to both 
the parties and unless the ‘contract was made expressly subject to 
the quota system, the term cannot be implied to give business: 
efficacy to the contract. — 

S. K. R. C 


R. v.' Payne, 


[Court of Criminal Appeal (Lord Goddard, C. ‘yy 


VoL. i NOTES OF CASES. |. 12 
J 
j Hilbery & Cassels, JJ.}] 


tath December, 2940. 


Ln ae 
oe a 


Several acssen— Joint trial—One pleaded gutlty—Separate sen- [1950] 1 Alt. 
tente— Validity of. E. R, roa. 


= The appellant was indicted with two other men to a charge of 
housebreaking. The appellant pleaded guilty and he was sen- 
tenced to two years imprisonment. The other two men were 
put back and tried on the following day. 


_ It was želd that if one pleaded and other not guilty it is proper 
not to pass sentence on the man -who has pleaded guilty until 
the other have been tried because by that time tħe Court will be 
in possession of the facts relating to all of them and will be able 
to assess properly the degree of guilt of each. The sentence was 
reduced from two years to fifteen months’ imprisonment. 


S, K. R. C. 


` Lewis v. Thomas. 


[Court of Appeal (Sir Reymond Evershed, M. R., Cohen 
and Asquith L. JJ). ] 


20th December, 1949. 


Trespass—Right of way pleaded in defence—Section x of the Right [1950] 1 All. 
Of Way Act ee eee y the ` word as a ins E. R. 116. 
_ Section I. —— 


The plaintif appellant whöis the owner occupier Of certain 
property sued three persons for trespass alleging the: ‘user by | 
them of a.way over her property. The answer of the’ defendants 
to the claim of trespass was that they were exercising a public 
right of way for agricultural vehicle and cattle. But real question 
is whether there has been user ‘without interruption” for requisite 

period under the section 1 of the Right of Way Act 1932. There 


169 


froo] 1 All, 
E. R. 137. 
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was evidence of continuous right of way for 4o years, ut on 
certain occasions the tenants of adjoining lands at night locked 


- the gate between the fields to prevent cattle straying the- 


garden, ! l \ 


Held “interruption” within the’ meaning of section x of the 
Right of Way Act means “interruption in fact.” In this case there 
was no interuption of user. ) 


S. K. R. C. 


R. v. Matthews. 


[Court of Criminal Appeal (Lord Goddard C.. J., 
Lewis and Cassels, J J). j 


16th December, 1949. 


Conviction for receiving stolen Property—Annocent invention at the 
time of receiving—Sudsequent change of intention and misappro- 
priation of the stolen property, 


The appellant was convicted of receiving stolen property. 
The only point in this case was whether thé conviction of receiy- 
ing was right. The appellant undoubtedly received some pro- 
perty which he knew to be stolen. He did send a telephone 
message to the police office but did not return the property to 
“the police. ee = 


-— =æ 


feild, when the property is received, the receipt is innocent 5. 
the fact.that the receiver changes his-mind and later misa ppro- 
priates the property does not turn the receipt into a felony; Con- 
viction of receiving stolen property quashed. 


SKRG 
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THE LATE MR. JUSTICE S. B. SINHA. 


The sudden death on the 26th day of May t959 of Mr. Justice 
Sinha has removed from our midst an outstanding and a genial per- 
sonality. The Calcutta High Court has lost one of the most brilliant 
Judges who have adorned the Bench iu recent years, and those of us 
who have had the privilege of knowing him personally, a charming 
and loyal friend. No Judge ever wore the mantle of his high 
office with such quiet dignity, none was more conscious of 
the burdens and responsibilities which are inevitably attached 
to it. 


Seccess did not come to him early or easy, but his unremit- 
ting toil, clarity of thought and expression and patient applica- 
tion to the causes he was called upon to advocate, won for him 
universal popularity and regard, and eventually professional 
success came to him in an abundant measure. 


When we think of the learned Judge the dominant trait of 
his nature which comes uppermost in Our minds, was his serenity 
or something that seemed like serenity. A keen sensitiveness to 
wrongs which man can do to man, and the consciousness about 
his own role in the supreme task of granting reliefs while holding 
the balance eyen, were an integral element in his nature, and, we 
feel sure, gave him many sleepless hours. Yet, he always pre- 
sented an unperturbed front to the world because his mind was 
not preoccupied by small things, not troubled by predilections 
or phobias, not distracted by the whispers of egoism. His capa- 
city to enjoy and appreciate the humbler things. of life was 
immense. He was always studying human nature, always amused 
by it, laughing at it, but not bitter about it ; studying in order tə 
help, not to destroy. l 

It is his serenity, his kindliness, his broad sympathy and 
unfailing good humour—not to speak of his deep erudition— 


r950 lt) 
E.R 
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which endeared the late Mr. Justice Sinha, both as a Judge and 
as a man, to everyone who came in contact with him. Who 
weuld like to forget the beaming smile with which he would 
dispose of impetuous arguments of junior counsel? Who can 
afford to forget the firmness and impartiality with which he upheld 
the majesty of law ? 


It is no exaggeration to say thatthe late Mr. Justice Sinha 
possessed to a signal degree, a spirit which is now so hard to find 
and which we took too much for granted while it-still ftourised. 


With these few words we mourn the loss of a good man 
and a great Judge and tender our respectful condolence to his 
bereaved family. Their and our loss is. great, for we miy not look 
on his like again. 


Notes of Cases. 


Hutchinson v. Jauncey. 


Court of Appeal (Sir Raymond Evershed, M. R., Cohen 
and Asquith, L. JJ.,) December 16, 19 and zo, 1949. 


Change of law—Acguired right under the previous law —fetros- 
pective efect—LPending proceedings how far affected — Rent 
Restriction Acts 1920 to 1939, as changed by Landlord and 
Tenant (Rent Control Att) 1949. 

Held—lIf the necessary intendment of an Act is to affect pen- 
ding causes of action the court will give effect to the intention of 
the legislature even though there is no express reference to pend- 
ing actions. 


Act retrospectively applied to protect and saye the tenant in 
this case. 


Se Ke R. Ci 
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‘Horton 2. London Graving Dock Co. Ltd. 
Court of Appeal (Tucker, Singleton and Jenkins L JJ.) 


November 30, December 1, 2, and 21, 1949. 


Scope of contributoyy negligence—Volenti non fit injuria— When 1050 (1) All. 


l E. R. 180. 
can such plea be taken in defence—" Unusual danger’ meaning of. b 
The plaintiff was an electric welder and while working ona 

staging provided by the contractor got himself injured due to the 

insufficiency of the staging. 


Held—(i) “Unusual” may be defined as not usual : uncommon 


and exceptional. It indicates the kind.of thing which would not 
normally be expected. 


(ii) A danger which is unusual does not become other than 
unusual merely because the persons suing knew of it before his 
accident, 


z a 

(iii) The knowledge on the part of the plaintif cannot be 
regarded as an unswer to the claim, unless it can be shown, not 
only that he realised the extent of the risk, but also that he freely 
and voluntarily undertook it—in other words, that the defence of 
volenti non fet injuria applies. 

S. K, R, C, 
Re Wallach (deceased) Weinchenk v. Treasury 
Solicitor (Wallach interuening). 
(Probate, Divorce and Admiralty Division) (Hodson, J.,) 

December 1, 2, 5, Ó, 7, 8, Q, 1949. 1950 (1) on 

Held—A widow retains her deceased husband’s domicil until = 


she changes her domicil. 


Se K, R C 
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1950 (1) All. 
E, R. 250 
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1950 (3) All. 
E. R. 296. 
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Williams and another v. Cardiff Corporation. 


Court of Appeal (Somervell and Jenkins, L. JJ., 
and Romer J.,) January 17, 12, 1950). 


aad lo a child—Neg'igence—P.ayground for hiilen Tareas 


-Injury arose while the children were on a piece of’ waste land, 
which was the property of defendants. The picce of wast ground, 
had been used by the corporation for tipping rubbish and Sweep- 
ing !ut it was not fenced off and there were no notice on it. 
Children used to play there everyday. The child got himself 
injured by the broken glass of the waste ground. 


Held—as the defendant Corporation allowed children to play 
on the piece of land which contained, as the Corporation knew 
or ought to have known, bits of glass and possibly other obj--cts 
such as tins which might be extremely dangerous if children fell 
downas they are bound to do, the defendant Co poration were, 


_cheld liable, 


S&K R C 


Jones v. Rosenberg, . -: 


Court of Appeal (Somervell and Jenkins L. JJ., and Romer J.) 
January 12, 26, 1950. 


Retrospective effect of Statute—Proceeding commenceed before the Act 
came into operation—Judgment reserved and no- order made till 
the Act came into operation—Landlord and Tenant (Rent 
Control) Att 1949, section ro— Meaning of the words ave 
“anything done’. 

The Jandlord’s action for possession was heard before the 
Landlord and Tenant (Rent Control) Act 1949 came into opera- 
tion but no judgment was deuvered till the new Act.came into 
operation. 


Held, (i) The new Act has retrospectiove operation. 
(ii) There is not “anything done” under section to until an 
order is made, 


8. K. R, C. 


